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RESPONDENT'S ANSWER

Respondent The Ohio State University (“Ohio State” or “Respondent”), pursuant to S.Ct.
Prac. R. 10.5 and Ohio R. Civ. Pro. 8 and 12, responds to Relators' Complaint for Writ of
Mandamus (the “Complaint”) as follows:

FIRST DEFENSE

1. Ohio State is without information or knowledge sufﬁcient.to form a belief as to
' the truth of the allegations contained in Paragraph 1 of the Complaint, and therefore denies the
i | .
2. Ohio State is without information or knowledge sufficient to form a be'lief asto
the truth of the allegations céntained in Paragraph 2 of the Complaint, and thereforc denies the
same. |
| 3. | _ Oh.io State is Without information or knowledge sufficient to form a belief as to
the fruth of the allegations .containc.:d 1n Paragraph 3 of the Complaint, é,nd therefore denies the
same.
4. Ohio State is without information or knowledge sufficient to form a belief as to
the truth of the allegations contained in Paragraph 4 of the Complaint, and therefore denies the
5. Ohio State is without information or knowledge sufficient to form a belief as to
the truth of the allegations contained in Paragraph 5 of the Complaint, and therefore denies the
same.
| 6. Ohio State is without information or knowledge sufficient to form a belief as to
the truth of the allegations coﬁfained in Paragraph 6 of the Complaint, énd therefore denies the

same.



7. Ohio State is without information or knowledge sufficient to form a belief as to
the trufh of the allegations contained in Paragraph 7 of the Complaint, and therefore denies the
same.

8. o Ohio State is without information or knowledge sufficient to form a belief as to
tﬁe truth of the allegations contained in Paragraph 8 of the Complaint, and therefore denies the
same. |

9, Ohio State is without information or knowledge sufficient to form a belief as to
the truth of the allegations contained in Paragraph 9 of the Complaint, and therefore denies the
éame. |

10.  Ohio State is without information or knowledge sufficient to form a belief as to
the truth of the allegations contained in Paragraph 10 of the Complaint, and therefore denies the
same.

11. Ohi.o .State is without information or knowledge sufficient to form a belief as to
the truth of the ailegations coniained in Paragraph 11 of the Complaint, and thefefore denies the
same..

12.  Ohio State is without information or knowledge sufficient to f;).rm a belief as to
" the trath of the allegations contained in Paragraph 12 of the Complaint, and therefore denies the
same.

13.  Ohio State admits that this Court has original jurisdiction over Relators'
Complaint for Writ of Mandamus, but denies the remaining allegations contained in paragraph
13 of the Complaint.

14.  Ohio State admits that Ohio Revised Code Chapter 153 sets forth various

requirements for the construction of certain public improvements in Chio, but denies the



remaining allegations contained in paragraph 14 of the Complaint. Further answering,
Respondent states that R.C. Chpt. 153 is not the exclusive governing law for the construction of
piblic improvements in Ohio; that certain provisions in R.C. Chpt. 153 apply only to contracts
réquired to be competitively bid; and that R.C. 153.54, in particular, applies only to persdns
"bidding for a contract" for a public improvement.

15. Ohio State admits the allegations contained in paragraph 15 of the Complaint.

16.  Ohio State admits the allegations contained in paragraph 16 of the Complaint
paraphrase a pottion of the requirements for a construction reform demonstfation project and a
portion of the definition of construction manager at risk as set forth in Sectioﬁ 8('('.3)(1) of Sub. H.
B. 318, but states that reference should be made to the law in its entirety to ascertain the intent of
‘the General Assembly and determine its propér application in tﬁis case.

" 17.  Ohio State admits the allegaﬁons contained in paragraph 17 of the Complaint,
subject to the notation that Section 8 of Sub. H.B. 318 does not give any particular emphasis to
subsection 8(C)(2)(b).

18, Ohio State admits that a construction project known as "ProjectOne - Core
Phases" was designated as a Construction Reform Demonstration Project, admits that at the time
of its désignétion as a Construction Reform Demonstration Project, ProjectOhe - Cote Phases ~
was _estimated' to be a $658.3 million.proj ect, but states that the contract between Ohio State and
Tuiner construction specifies that the construction budget for the work to be performed by
Turner is $522;3 68,925, and denies the remaining allegations contained in paragraph 18 of the
Complaint.

19.  Ohio State admits that it elected to use a Construction Manager at Risk and

entered into a contract with Turner Construction Company to perform that role on ProjectONE.



Oh10 State admits that the contract requires Turner to furnish a completed project for a cost not
to exceed a guaranteed maximum price, that all payments will be made to Turner by Ohio State,
and that the contract does not require Turner to furnish a bond to guaranty pérformance of the
cohtfaét and payment of laborers, materialmen and subcontractors who work on the prOj ect.
Ohio State denies the remaining allégati'ohs contained in parﬁgraph 19 of the Complaint.
| 20.  Ohio State admits that it did not require Turner Constrﬁction to obtain a bond as a
condition of selecting Turner as the construction manager at risk for ProjectONE, that the
contract it executed with Turner on July 2, 2010 does not require Turner to post a bond, that
cOristrlictioﬁ on PréjectONE hds commenced and that it intends to complete P_rojéctONE without
tefluirih'g that Turner pOSt a bond, but denies that a bond is required by R.C. 153.54 and Sub.
H.B. 318, Section Q(C)(Z) as alleged in paragraph 20 of the Complaint. -
21 Ohio State admits‘the allegations contained in paragraph 21 of the Complaiﬁt.
| 22 Ohio Sfate denies the allegations contained in paragraph 22 of the Complaint.
- 23 .Oh'io.State denies the allegations contained in 'paragraph 23 of the Complaint.
.'24. Ohio State denies the allegations contained in paragraph 24 of the Compiaint.

5. Ohio Staie is without information or knowledge sufficient
the frﬁth of the allegations contained in Paragraph 25 of the Complaint, and therefore denies the
same. |

- 26.  Ohio State admits that if it does not require a bond from Turner, no surety
cdmpany will receive the profit, if any, it might otherwise have receivéd or suffer the loss it
might otherwise have suffered if Ohio State did require a bond from Turner, but denies the
remaining allegations contained in paragraph 26 of the Complaint.

27.  Ohio State denies the allegations contained in paragraph 27 of the Complaint.



28.  Ohio State denies the allegations contained in paragraph 28 of the Complaint.

29.  Ohio State denies the allegations contained in paragraph 29 of the Complaint.

30.  Ohio State admits that, if ASA and ASA-Ohio's members choose not to supply
labor or "materials for use on ProjectONE, they will not receive the income or profit, if any, they
might have earned, and will not incur the expenses they would have incurred or losses they
might have incurred, had they chosen fo furnish labor or materials on ProjectONE, but denies the
remaining allegations contained in paragraph 30 of the Complaint.

31.  Ohio State denies the allegations contained in paragraph 31 of the.Complaint.

32, Ohio State denies the allegations contained in paragraph 32 of the Complaint.

33.  Ohio State denies the allegations contained in paragraph 33 of the Complaint.

34.  Ohio State deﬁies fhe allegations contained in paragraph 34 of the Complaint. '

35, Ohio State admits the allegations contained in paragraph 35 of the Complaint. '

36.  Ohio State admits the allegations contained in paragraph 36 of the Complaint.

37.  Ohio State denies the allegations contained in paragraph 37 of the Complaint.

38. . Ohio State denies the allegations contained in paragraph 38 of the Coniplaint.

39.  Ohio State denies the allegations contained in paragraph 39 of the Complaint.

40.  Ohio Sfate deniés the allegations contained in paragraph 40 of the Complairit.

41.  Ohio State denies the allegations contained in paragraph 41 of the Complaint, and

_ Mer states that it is protected from the financial risk of a default, defect and/or deficiency in
construction attributable to Turner throﬁgh, among other things, the security provided by a
$20;000,000 Letter of Credit issued by Bank of America on Turner's behalf as requested by Ohio

State and Turner's contractual obligations to obtain insurance and provide indemnification.



42.  Ohio State denies the allegations contained in paragraph 42 of the Complaint,
reiterates the statement contained in paragraph 41 of its Answer, and further states that it is
_ pere'ctEd from the financial risk of a default, defect and/or deficiency in construction on
ProjéctONE attributable to subcontractors working under Turner by Subcontractor Default
Tnsurance acquired by Turner in accordance with its contract with Ohio State.

43.  Ohio State denies the allegations contained in paragraph 43 of the Complaint, and
furtiier states that laborers, subcontractors and suppliers to Turner are protected from the
financial risk of payment disputes through the protections of Ohio's public improvement lien
. law, R.C. 1311 .25 et seq. and Turner's obhgatlons under lts contract with Ohio State.

- 44. Ohio State denies the allegatlons contained in paragraph 44 of the Complamt and
'reitér’aj[és the statement contamed in paragraph 43 of its Answer.
_.‘45. Ohio_ State denies the allegatipns.conta_ined in paragraph 45 of the Complaint.
46.  Ohio State denies the allegations contained in paragraph 46 of the Complaint.

47.  Ohio State denies the allegations contained in paragraph 47 of the Compléi'nt.

SECOND AFFIRMATIVE DEFENSE

48.  Relators lack standing to bring this action.

THIRD AFFIRMATIVE DEFENSE
49.  Relators’ Amended Complaint fails, in whole or in part, to state a claim against
Ohio State upon which relief can be granted.

FOURTH _AFFIRMATIVE DEFENSE

50.  Relators' claims are barred by the doctrines of laches.

FIFTH AFFIRMATIVE DEFENSE

51.  Relators' claims are barred by mootness.



WHEREFORE, having responded to Relators' Complaint for Writ of Mandamus, Ohio
State prays that the Complaint be dismissed with prejudice and that it recover its costs herein
- expended. |
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CERTIFICATE OF SERVICE

The undersigned' hereby certifies that a true copy of the foregoing was served via Regular

- US. Mail, postage prepaid, this 21% day of December, 2010, upon the following counsel of

tecord:

. COTUMBUS/1567660v.2

John J. Petro, Esq.
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