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STATEMENT OF INTEREST OF THE AMERICAN SUBCONTRACTOR S
ASSOCIATION

The American Subcontractors Association (*“ASA”)aishational non-profit corporation
supported by membership dues paid by approxim&@90 member companies throughout the
country, including Ohio. Membership is open to @immercial construction subcontractors,
material suppliers and service companies. ASA nemiepresent the combined interest of both
union and non-union companies, and range fromrtadigst private firms to the nation's largest
specialty contractors. Thousands of ASA’s memlmenmany employees live and work here in
Ohio. ASA of Ohio is a statewide chapter of théioraal ASA. ASA of Ohio was formed in
2008 to consolidate the former Columbus, Cincinreatd Cleveland chapters. The first ASA
chapter formed in Ohio was the Cincinnati Chapteictv was originally filed in 1965.

The issues set forth in this Appeal profoundly igtpa&SA's member companies, as well
as the thousands of Ohioans who are gainfully epgploby these companies and other
construction contractors, subcontractors, suppire@hio.

The ASA is especially interested in assisting Otoairts in interpreting and applying
various construction contract provisions, Ohio’drfi@ss in Construction Contracting Act as
embodied in R.C. 4113.62, as well as the publiagcgain Ohio as it relates to the tens of
thousands of Ohioans employed by contractors, sutamiors and suppliers engaged in
construction projects with the State of Ohio. T@isurt’'s decision will impact construction
across the State of Ohio where billions of dollarsonstruction work in progress.

This Amicus Brief is concerned with the perilouggadent that a reversal of the Court of
Claims decision would set, the public policy effedf a reversal, and the equitable and legal

issues affecting the enforceability of the contattlaim notice provisions.



STATEMENT OF THE CASE

Plaintiff-Appellee J&H Reinforcing & Structural Estors, Inc. (“J&H”) filed its
Complaint against the Defendant-Appellant Ohio $thbaciliies Commission (*OSFC”)
seeking damages for OSFC'’s breach of contractidiml), among other things, costs, expenses,
and losses J&H sustained as a result of numerolaysdéhat occurred on the Wheelersburg
Local School District K-12 school building consttion project (“Project”’). These delays
occurred through no fault of J&H, but were causedicerbated, and concealed, by the OSFC
and others. OSFC filed a counterclaim, also basetreach of contract, among other things,
against J&H.

A full trial two-week trial on the merits was held November 2011 before the Court of
Claims of Ohio, Referee Thomas R. Yocum, who wagsoaged by the Chief Justice of the
Supreme Court of Ohio. Referee Yocum issued adimcf the Referee on February 10, 2012,
which granted judgment in favor of J&H in the amboh $959,232 exclusive of interest, and
judgment in favor of OSFC in the amount of $180,38bth parties objected to the Referee’s
decision. Over these objections, the Court of i@$aadopted the Decision of the Referee on
June 6, 2012. OSFC filed its appeal with this €and J&H filed a cross-appeal.

The central issues on appeal to be addresseahigi curiae American Subcontractors
Association and American Subcontractors Associatibi©hio are whether: (1) the Court of
Claims properly analyzed OSFC’s misrepresentationacealments, contractual waivers, and
breach of the duty of good faith and fair dealirtg) whether substantial compliance was
sufficient with contract terms expressly found bg Referee and Trial Court to be impossible
and unworkable; and (3) whether the Court of Claomaperly determined that J&H was legally

entitled to delay damages for its losses and isec&osts that arose out of actions and delays



caused, exacerbated, and concealed by the OSFi@sammhstruction manager acting as OSFC’s
agent.

STATEMENT OF FACTS

A. The Project, Parties, and the Contract.

Plaintiff-Appellee J&H, a construction contracteorih Portsmouth, Ohio, entered into a
construction contract (“Contract”) with the OSFQaygreed to perform general trades work and
other subcontracting, as well as self-perform masand interior case work. (Ref. Dec., at 1.)
The OSFC administers the entire Ohio Public Sctawalding Program. The OSFC hired
Bovis/Lend Lease Company (“Construction Manages”)nianage the overall Project as an agent
of OSFC. [d.) The Construction Manager issued a Notice to @&ddwith the commencement
of the construction of the project) to J&H on OatoR, 2006. Ifl.) When J&H started its work,
it discovered unexpected, unstable soil condititreg were neither shown in the plans and
specifications provided to J&H and the other biddarthe bid package, nor anticipated by either
the OSFC or J&H. These unforeseen site conditiegsired extra stabilization work pursuant
to a change orderlId{ at 2.)

The soil conditions delayed the start date of igaconstruction to December 26, 2006.
(Id.) While J&H’s work was progressing, J&H learnedttimany air handling unit§“AHU"),
which were to be supplied by a different contracteould not be delivered in May 2007 as
scheduled, but instead delivery would be delayedibtfour months, until September 2007d.X
The delay in the delivery of the AHUs had a dirmspact on the progress of all of the other

trade contractors that were to follow the instadlatof the AHUs, trades whose work was

! AHUs are large pieces of equipment/fixtures thatiastalled to circulate air within a building.
On this Project, the AHU's were to be provided msthlled by another contractor, and were not
the responsibility of J&H.



required to be performed prior to J&H’s work. J&Htl identify that there was some delay in
those trades’ work, but, especially in the shartetiperiod required by the contract, could not
discern who or what was the actual cause of theydslthose trades.

After the Construction Manager received notice loé tvarious allowable delays, it
adjusted the contract schedule. Construction sdbedare generally revised by construction
managers, after such delays, with input from thpaicted contractors and subcontractors. But
here, the Construction Manager performed unilatarad undisclosed scheduled revisions,
without considering such input. The Constructionnislger's computer program is designed to
aid in schedule adjustments, such as those reg@e] and contained various program routines
to make such changes in a logical and efficient mman However, OSFC’s Construction
Manager overrode its computer program to produciél@gical and “unworkable schedule,” to
the detriment of J&H. I4., at 15-16.)

B. The Contract Claim Notice Provisions.

The Contract contained multiple differing and unkairie claim notice provisions which
had the effect of placing J&H in a position whergvas impossible to strictly comply when the
cause of delay was beyond the control or knowleofgd&H. For example, Article 6.4.2.2
required J&H to identify all responsible parties &my delays, even if it was, as the Referee and
trial court found, an “impossible burden on J&H’chese J&H could not know whether the
AHU delay was caused by the manufacturer, U.S. ddost the installer, the engineer, the
OSFC, the Construction Manager, or some other pSitgilarly, J&H did not know, and could
not be expected to know, when that delay wouldnarred, and whether the schedule could be
revised. Id., at 12-13.) Article 8.1.1 required J&H to makeeguest for equitable adjustment
within “ten (10) days after the initial occurrenckthe facts which are the basis of the claim,”

even though J&H would have no way to know the &mount of an adjustment needed within
4



just ten days of an event as required by the contrdd., at 11.) As yet another example,
Article 6.4.1 required J&H to request a time extenswithin ten days of an event that entitled
J&H to an extension of time, even if the amountiofe could not be fully known, or would
increase on a daily basis.ld( at 10-12.) The Court of Claims determined thatwas
impossible for J&H to strictly comply with any rdgement to quantify the amount of its
damages for labor inefficiency until it could comtla ‘measured mile’ analysi$.(Id.)

C. Change Order Not an Accord and Satisfaction of AlClaims.

Change Order 29 ("CO 29") states under its “Dgsimn/Justification” that it covered
only “[a]dditional costs associated with revisitg tContract Completion Date to July 15, 2008,
which includes General Conditions costs . . . anegr@me Allowance.” d., at 6.) The
boilerplate language on the same change order $tated that “this Change Order constitutes
full and complete satisfaction for all . . . costs. in connection with this change to the work.”
(1d.)
D. Claim Notices Provided by J&H and Impossibility of Performance.

J&H did encounter events which it anticipated mighuse a delay in its work and
provided repeated written notice of its claims,aiform as complete as possible, given the
circumstances. The very nature of many claimaigh ¢hat some of the information might not
be determinable within the time required by the t€amt because to provide such information for

some delays, such as a delay caused by anothgrvgaete it is unknown when the other party

2 A measured mile analysis compares productivity périod that was impacted by negative
conditions or events with the productivity of siarilwork under normal conditions, with the
difference in productivity being the amount of esseost to the contractor resulting from labor
inefficiencies and loss of productivityyames Corp. v. North Allegheny School D888 A.2d
474, 495 (Pa. Cmwilth. 2007). Understandably, @hislysis takes time to perform, and requires
there to be similar work performed under normaldibons. Performing or analyzing such a
process would be impossible in the ten-day timeperin this case, the similar work could not
be performed under normal conditions until lat¢he Project.

5



will begin to perform and what they will do to rees the schedule is pure conjecture. Any
information not provided by J&H in its notices whscause it was such pure conjecture and
“impossible” for J&H to supply that unknowable imfoation to OSFC. Id., at 12-13.)

In a good faith effort to comply with the unreasblyaburdensome and impossible
Contract requirements, J&H “wrote numerous letfeyghe OSFC Construction Manager] in an
effort to comply with the Contract notice requirerng” and such letters advised OSFC’s
Construction Manager of the delay and providing ang all information available to J&H at the
time. (d., at 14.) Indeed, OSFC’s Construction Managerctidet J&H to stop writing claim
letters because they were so numeroukl.) ( There is no genuine dispute that the OSFC
recognized the importance of these letters and onasotice of the delays and possible damages
because its Construction Manager used the letsettseabasis for its own warning letters to other
contractors warning them of their own liability @SFC and J&H. I¢., at 3.) The letters
accomplished the purpose for including claim notexguirements in the Contractd.( at 3.)

E. OSFC and Its Construction Managers’ Conduct.

After receiving numerous and timely written andlalaims from J&H, each containing
the information determinable and reasonably requitgy the Contract, OSFC and its
Construction Manager failed or refused to complyhwthe Article 8 cooperative process and
meeting requirements, voluntarily relinquishinghtgy under Article 8. I¢., at 16-17.) J&H
complied with the requirements when it wrote timelgim letters and mailed them within the
time required after learning of the facts permgtsuch claims. I1¢.)

Furthermore, OSFC’s Construction Manager ordereti & “stop writing” letters, a
clear waiver of all written notice and timing remgments. Id., at 14.) Moreover, OSFC’s
Construction Manager issued informal “tickets” alilng changes in work to proceed without a

formal change order and without following formal r@@ct requirements related to changes in
6



work or delays. I¢., at 4.) Finally, despite alleged noncompliancthwhe formal requirements
of the Contract, OSFC executed a change order, gegh@rder 29, which extended time and
provided limited additional compensation as a phdettlement of the disagreement between the
parties. Id., at 2.)

The Court of Claims also determined that OSFC geddn bad faith acts and unfair
dealings. OSFC’s Construction Manager engagedearetive manipulation of the Project
schedule and contractor relationships in order pairit J&H as instigator” and “watch
fireworks.” (d., at 3.) It was the intention of OSFC’s ConstroctiManager to “pit[] other
contractors against J&H” for OSFC’s Constructionndger to be in a “win-win” situation.Id,
at 14) (discussing the animus against J&H). OSK®sstruction Manager overrode the “logic”
controls used in its Project scheduling softwarertter to create an “unrealistic and unworkable
schedule” which led to a stacking of trades, labefficiency, and delays, all having a negative
impact on the Project and J&H in particularld.(at 15-16.) Only OSFC’s Construction
Manager, not J&H, knew the effect and negative ichpthat such computer program
manipulation would have on completion times andiosThe software would otherwise not
have permitted this scheduling—it “disconnects ¢ags between activities.”ld.)

SUMMARY OF THE ARGUMENT

Reversing the Court of Claims decision that J&Hemditled to damages would have a
catastrophic impact on Ohio’s construction industBecause, in a public construction project,
there is only one project owner for all school d¢omdion projects, the OSFC enjoys a

monopsony, where it is the only buyer and it has the poveedittate inefficient, impossible,

3 Similar to a monopoly, a monopsony exists wheeeelis only one buyer, and that buyer
dictates the terms of a transaction, whereas a puyexists when there is only one seller, and
that seller therefore has the power to dictatéeaths.
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and illogical contract terms. Courts across thigonahave long recognized and controlled the
dangers posed by both monopolies and monopsoiiies.impossible” and “unworkable” terms
of the Contract between J&H and OSFC are a resu@®FC’s abuse of its monopsonistic
power. Contractors on public projects, such as J&&ve no opportunity and no ability to
negotiate any term in the Contract, as the contehderms are dictated by the public owner.
The contract forms are selected and all biddingjgsaare required to bid based on those contract
forms. Any contractor bidding otherwise, in areatpt to “negotiate” different contract terms,
would be rejected as a non-conforming bidder. &leemtracts are the definition of contracts of
adhesion.

This Court would embolden and protect these abunstee future if it reverses the Court
of Claims’ decision and strictly enforces these asgble Contract notice obligations. The
effects will be increased unemployment, economienhi® the construction industry, long-term
financial harm to contractors, and sharply incrdasests to the State of Ohio and ultimately its
taxpaying citizens. This Court must join courtsnfr across the nation and take a stand against
the dangers of monopsony by affirming the CourCtdims decision finding OSFC liable for
delay damages.

Reversing the trial court’s decision would causdareequitable forfeiture of J&H’s right
to be paid for costs incurred due to OSFC’s delajhis right is so fundamental to J&H and
other contractors in Ohio that any effort of a pobjowner to contractually limit delay damage
liability due to delays caused by it, such as tlens@ruction Manager’s manipulation of the
schedule is unenforceable as against public pol@BFC’s arguments run contrary to Ohio’s
case law, statutory law, and public policy. OSF&hrot benefit from its intentional and

secretive manipulation of the project schedule,ciwhireated impossible and illogical work



expectations. OSFC and its Construction Managevedyg refused to cooperate with J&H in
resolving claims, as required by the Contract.

OSFC’s manipulative and uncooperative conductdbrea its duty to act in good faith
and engage in fair dealings with J&H and preverd&Hl’s performance, relieving J&H from
further notice obligations under the Contract. Twurt of Claims correctly held that OSFC’
violation of its duty to act in good faith and eggan fair dealings, as well as its waiver of the
strict Contract claim notice requirements, excudé&H from having to comply with those
requirements. OSFC and its Construction Managpeatedly ignored the Contract claim
process, made modifications without requiring stcempliance with the terms of the Contract,
and even directed J&H to stop its attempts to cgmpth the contract by writing claim letters.
Furthermore, after its waiver of strict complianeéh the Contract requirements, the OSFC
never put J&H on notice that it later sought toicr comply with the Contract claim
requirements. Because of this waiver, and giveil’'3&'substantial compliance” with the
Contract requirements, OSFC is liable for extrasogurred by J&H.

CO 29, by its express language, only partiallylegtthe dispute between J&H and
OSFC. The plain language of CO 29 supports thet@dClaims decision that it addresses only
additional costs of extending the general cond#itmJuly 15, 2008, and anticipated overtime.
It did not settle the other claims which had repdit and clearly been raised by J&H, and it did
not settle the claims that J&H could not yet qugntiOSFC’s argument to the contrary ignores
the plain language of CO 29 and the course of padiace between the parties.

For all of these reasons, this Court should affinnpart the Court of Claims’ decision

holding that OSFC is liable for J&H’s delay damagdst CO 29 only partially settled the



claims of J&H, and that OSFC’s conduct preventgoin strictly enforcing the Contract claim
notice requirements.
ARGUMENT

I.  STANDARD OF REVIEW
Decisions regarding contract interpretation arétens of law, and are also subject tdea
novoreview on appealTaylor Bldg. Corp. of Am. v. Benfigltil7 Ohio St. 3d 352, 2008-Ohio-
938, 884 N.E.2d 12, 1 37. However, an appellatarCoresumes that a trial court's factual
findings are correct, and must affirm the trial k®ujudgment if those factual findings are
supported by some "competent, credible evidenaeggi all the essential elements of the case.”
C.E. Morris Co. v. Foley Constr. G4 Ohio St.2d 279, 376 N.E.2d 578 (1978), sykabithis
is because the trial court is in the best positioweigh the evidence and judge the credibility of
witnesses.Seasons Coal Co. v. Clevelard® Ohio St.3d 77, 79-80, 461 N.E.2d 1273 (1984).
[I.  PUBLIC POLICY WEIGHS AGAINST OSFC’S POSITION ON APP EAL AND IN
FAVOR OF THE COURT OF CLAIMS DECISION; PERMITTING O SFC TO
ESCAPE LIABILITY NOW WILL EMBOLDEN MONOPSONIST PROJ ECT

OWNERS AND CAUSE SERIOUS HARM TO CONTRACTORS, THE STATE,
AND TAXPAYERS.

Reversing the Court of Claims decision regardingORB liability for damages will only
lead to further abuses by project owners, like @&FC, and harm the construction industry.
Because the OSFC is the only buyer of K-12 schooktruction services, and it is the only
buyer of construction services on the Projectnjogs a monopsony—a market condition where
a buyer has the power to dictate the terms of utslmse because there are a large number of
contractors (sellers), but only one buyer. A mauoyy is the mirror image of a monopoly, and
causes the same harm to society. This is espetiaél when dealing with school construction—
the OSFC administers construction projects forpablic K-12 schools. SeeR.C. 3318.08(J).

This year alone it will oversee over $1 billiondanstruction projects in Ohio. AP New3hio
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School Construction Projects Half DQnBLOOMBERG BUSINESSWEEK, Aug. 7, 2012available
at www.businessweek.com/ap/2012-08-07/ohio-schoosirantion-projects-half-done.

OSFC uses its monopsony power to dictate conterots such as J&H’'s agreement.
When left uncontrolled by courts, this can prodwomtracts of adhesion containing strict,
impossible, impracticable, and unfeasible condgionthe standard contract form as used with
J&H. The OSFC, in Article 6.4.2.2, requires coatoas, here J&H, to identify all responsible
parties for any delays, even though it was “imgassburden on J&H” because J&H could not
possibly know whether a delay in AHUs was causedheymanufacturer, U.S. Customs, the
installer, the engineer, the OSFC, the Constructidanager, or some other party—that
information was known only to the party causingdeéay. (Ref. Dec., at 12-13.)

OSFC dictates in Article 8.1.1 that contractorshsas J&H make a request for equitable
adjustment within “ten (10) days after the initeadcurrence of the facts which are the basis of
the claim,” even though J&H would have no way tawnthe full amount of an adjustment
needed within just ten days of the beginning ofoagoing delay, and may not even know it
needs an adjustment within ten days of the occoerei an event. Iq., at 11.) Third, OSFC
requires in Article 6.4.1 that contractors, suchl&sl, request a time extension within ten days
of an event that entitles J&H to an extension wieti even if the amount of time could not be
fully known, or would increase on a daily basid.,(at 10-12.)

The Court of Claims properly concluded that “ggactical matter, it was impossible for
J&H to strictly comply with any requirement to qaiéy the amount of its damages for labor
inefficiency until it could conduct a ‘measured @ianalysis.” As stated by other courts across

the nation, these damages for inefficient labor @aditional payroll caused by the delays “could

11



not accurately be assessed until completion ofRfmect.” See, e.g., James Corp. v. North
Allegheny School Dist938 A.2d 474, 485-86 (Pa. Cmwlth. 2007).

At the time that this contract was put out for bitkre was one project delivery method
available in public construction projects within i@hmulti-prime bidding® In the multi-prime
delivery method there is an inherent conflict betweéhe schedules of one prime contractor
versus another. Absent the proper coordinatiothefpublic authority, here the OSFC and its
Construction Manager, damages may flow directlyon@ or more of the prime trades. The
Court inValentine Concrete, Inc. v. Ohio Department of Adstiative Serviceteld the State
liable for the failure to coordinate the work oétprime contractorsValentine Concrete, Inc. v.
Ohio Department of Administrative Servicé2 Ohio Misc.2d 591, 671, 609 N.E.2d 623 (Ct. of
Cl. 1991). Here, the OSFC cannot escape liabytypointing to other trades, claiming that they
were the cause of the delay because it was OSHiliggation to properly coordinate the trades,
which it failed to do and then attempted to cowvat failure up by manipulating the schedule.

Finally, multiple other Contractual provisions, .e@General Conditions Articles 4.1.2 and
Article 6, seek to eliminate or limit OSFC'’s liaibyl for delay damages, even if the OSFC itself
causes the delay thoughts its own acts or omissiditese provisions, given the construction
sought by OSFC, are void and unenforceable as stgaublic policy because the delay is caused
by the acts or omissions of the owner, here OSE€eR.C. 4113.62(C)(1). OSFC’s contract is
so one-sided and unconscionable that it not onhtains “impossible” requirements, but also
terms that are void and unenforceable under Oko la

In order to comply with the strict and impracticablequirements of the Contract,

contractors such as J&H are forced into the positibhaving to guess what unknown damages

* Ohio law has since been changed to include muligbidding, as well as other delivery
methods of single prime bidding, construction mamag risk and design/builder.
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the future will hold, and what unknown party causeel damages. Worse, OSFC breached its
duty of good faith and fair dealing with J&H whets iConstruction Manager engaged in
secretive manipulation of the Project schedule ematractor relationships in order to “paint
J&H as instigator” and “watch fireworks.” (Ref. Beat 3.) It was the intention of OSFC’s
Construction Manager to “pit[] other contractorsaimgt J&H” for OSFC and its Construction
Manager to be in a “win-win” situation. Id(, at 14) (discussing the animus against J&H).
OSFC’s Construction Manager overrode the “logic’htcols used in its Project scheduling
software in order to create an “unrealistic and arkable schedule” which led to a stacking of
trades, labor inefficiency, and delays, all to de¢riment of J&H. Id., at 15-16.) Only OSFC'’s
Construction Manager, and not J&H, could know thiedffect and negative impact such project
overriding would have on completion times and cost$e project software itself would not
have permitted this scheduling because it “discotslegic ties between activities.1d() These
bad faith acts and deceptive dealings made it evare “impossible” for J&H to comply with
the Contract requirements and rendered meaninghesschedule’s critical path logic ties as
required by Article 4 of the General Conditiongdtué Contract.

It is bad for business in Ohio and bad for the trmiction industry to permit a public
owner to create a contract document that is onedsighd non-negotiable with terms which place
impossible burdens on a contractor, and then alt@vpublic owner and its agents to secretly
manipulate the schedule to hide the true causkeofielay. It is also bad for taxpayers, as such
monopsonistic abuses will have the chilling effent competitive bidding. It will discourage
good contractors that understand the pitfalls afhsoontract terms from bidding at all, or

encouraging them to bid higher prices to make uptlie additional risks attendant to such
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uncontrollable situations, leaving only the unwamptested, and inexperienced contractors to
construct schools for Ohio’s children.

If determined to be enforceable in their curreninfothese contract terms will cause
conscientious bidders to anticipate the “unantiapke.” Planning for such events forces
conscientious bidders to add additional money & thids as a contingency factor, raising the
cost of the project for the owner and taxpayerthéfre is a bidder who did not plan for such an
unanticipated contingency, the strict terms of ¢batract will improperly punish that bidder,
who is now a contractor. When that contractorasproperly paid because of such burdensome,
“impossible” and non-negotiable clauses, not omyitd profits evaporate, frequently so does its
ability to pay its subcontractors, suppliers anclayees, not to mention its employees’ union
benefits. When subcontractors and suppliers argaidf a cascading effect to their employees,
subcontractors, and suppliers can occur.

This will harm not only to Ohio businesses—condinrc contractors and
subcontractors—but also the state budget and shaivitaxpayers, who ultimately have to pay
higher construction costs or suffer work perfornygdess careful contractors. Courts across this
nation, specifically the Tenth Circuit U.S. CouftAppeals, have warned of the dangers posed
by a monopsony:

We have acknowledged that, like a monopoly, a msaop can
threaten competition . . . . According to econdsiis . . a
monopsonist will lower prices paid to sellers, whiover time

results in higher consumer prices. In other woraspoultry
processor with monopsony power can fix and manipupaices

> Affidavits for claim (public project mechanic’lis) and payment bond claims are available to
subcontractors, suppliers and laborers, but thaseften the subject of litigation, involve
extreme delays in payment, are not guaranteedegnure strict statutory compliance, often
requiring the claimant to hire an attorney to reemxavwioney which it should have been properly
paid, but for the unreasonableness of the contieatts and the actions of the public authority,
which should not have been anticipated by anyone.
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resulting in injury to both poultry producers .and end-users. . . .

‘Some producers will either produce less or ceasmlyction

altogether, resulting in less-than-optimal outpluthe . . . service,

and over the long run . . . reduced product quaditysubstitution

of less efficient alternative products.’
See, e.g., Been v. O.K. Indus., JM95 F.3d 1217, 1232 (10th Cir. 2007) (quotihgjecor
Commc'ns, Inc. v. Sw. Bell Tel. C805 F.3d 1124, 1136 (10th Cir. 2002)).

Ohio will suffer that harm if this Court reversdsetCourt of Claims decision and
emboldens public owners, such as the OSFC. Irdagrun, where a public owner has the
power to dictate unreasonable contract terms inrdaract of adhesion, such as the OSFC did
here, everyone loses. Everyone loses when the @8RGictate contractual terms that create
“impossible” notice requirements that the contraci@nnot satisfy with substantial compliance,
and thus virtually eliminate its liability to compsate contractors like J&H, for costs of delays
that the OSFC'’s acts and omissions cause. Bethes@SFC is the only buyer of public school
construction services, and because it was the loayer for the Project, it had the power to
dictate that a contractor agree to a contract ohesidn containing impossible and
unconscionable terms. The Referee and Court aimSlagreed that J&H had substantially
complied with those terms through numerous notiegaining the essential information to put
the OSFC on notice of the claim and Project eveiitshis factual determination of substantial
compliance is reversed on appeal, such reverdlatavise the good contractors to, among other
things, either: (1) close their doors; (2) reftsdid on such public projects; (3) increase their
bid prices to cover their increased risks of uncengated delay damages; or (4) suggest lower
quality alternatives that are less costly in therskerm, but more costly to Ohio’s budget in the

long-term, in order to ensure they have the loviba$twhile still increasing their price to cover

their increased risk. When these good contradease the market and refuse the bid on
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projects, only the less skilled, inexperienced mtors will remain to bid on OSFC projects.
These outcomes can only lead to increased unempiayrmefficient construction market, and
higher long-term costs to the State of Ohio angasers alike.

Given the factual findings of the Referee and T@alrt, reversing the Court of Claims
decision as to the Contract notice provisions ediinent this abuse of power by the OSFC for
all public project owners across Ohio. For thasm, this Court should affirm the Court of
Claims decision insofar as it awards J&H damagesiébays caused by OSFC. Only then will
contractors and taxpayers have any meaningful gioteagainst the OSFC’s shortsighted and
costly abuse of power.

. THE COURT OF CLAIMS DECISION MUST BE AFFIRMED AS TO OSFC'S

LIABILITY FOR DELAY DAMAGES BECAUSE OSFC'S ARGUMENT S TO

THE CONTRARY RUN AFOUL OF OHIO'S LAW ON CONTRACTUAL
WAIVER, FORFEITURE, AND PREVENTION OF PERFORMANCE.

A. OSFC Cannot Escape Liability for J&H’s Delay Damage Simply Because J&H
Allegedly Failed to Strictly Comply with Contract Notice Requirements—This
Would Constitute a Forfeiture and is Disfavored inOhio.

OSFC asks this Court to disregard Ohio law, floubliz policy, and defy fundamental
maxims of equity by denying J&H its right to receidelay damage compensation on the
grounds of forfeiture. “Forfeiture is ‘a deprivari or destruction of a right in consequence of the
nonperformance of some obligation or conditionBarkacs v. Perkinsl65 Ohio App. 3d 576,
2006-Ohio-469, 847 N.E.2d 481, 1 11 (6th Dist.)oftug Webster v. Dwelling House Ins. Co.
52 Ohio St. 558, 42 N.E. 546 (1895)). J&H and Enly situated contractors have an overriding
right to receive compensation for delays causethbyacts or omissions of OSFC. The right is
so important that any contractual provision lingtitiis right is unenforceable as against public
policy. R.C. 4113.62(C)(1) makes it illegal fopeoject owner (public and private) to ‘contract

around’ liability for costs of a delay caused bg thwner, specifically providing that such clauses
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are “void and unenforceable as against public pdlikR.C. 4113.62(C)(1). According to OSFC,
J&H should be deprived of this right due to nonperfance of some condition, i.e. failing to
identify the exact entity that caused a delay pamsuo Article 8 of the Contract. OSFC’s
position is untenable given Ohio law on forfeiture.

OSFC’s argument on appeal violates the maxims oitgqs articulated by the Supreme
Court of Ohio. The Supreme Court of Ohio has dtthat “[e]quity abhors a forfeiture . . . and .
. . weigh[s] against forfeiture [when] the breacaswmmaterial and non-substantialJoseph J.
Freed and Assoc., Inc. v. Cassinelli Apparel Co&8 Ohio St. 3d 94, 96, 491 N.E.2d 1109
(1986) (Per Curiam). Furthermore, “a forfeiturauge . . . must be strictly construed . . . in
favor of denying forfeiture.” Id. Any alleged breach by J&H for failing to repomlkmown
claims of unknown future damages within ten daysnfran event that J&H did not know had
occurred is an immaterial and non-substantial bre@specially where, as here, any such alleged
breach is directly caused and substantially exatedo by OSFC, and its Construction
Manager’s, conduct, and there was an express findinsubstantial compliance with the
Contract provisions that OSFC now hangs its apigelat on. Therefore, this immaterial breach
cannot be used by the OSFC to cause a forfeitutleeatontractor’s rights.

As the Court of Claims found, J&H “substantially ngplied” with the Contractual
obligations to provide notice of its potential ot to OSFC once it learned of the extent of those
claims. J&H provided repeated written notice efdtaims, and any information not provided by
J&H was because it was “impossible” for J&H to siygbat unknowable information to OSFC.
(Ref. Dec., at 12-13.) The Court of Claims coilsecioted that “as a practical matter, it was
impossible for J&H to strictly comply with any rdgement to quantify the amount of its

damages for labor inefficiency until it could cortla ‘measured mile’ analysis,” which by its
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very nature could not be performed within the regpiil0-day time limitation. Iq., at 14.) In
light of the circumstances, J&H’s actions were ogable as it “wrote numerous letters in an
effort to comply with the Contract notice requirantee” (d.) OSFC, through its Construction
Manager, even directed J&H to stop writing claintdes—stop giving the contractually required
notices—because they were so numeroidg) (

The point of requiring such a notice in a consiarcttontract is to inform the project
owner, making the project owner aware of unantieigaonditions or events, not to set a trap for
the contractor. When the owner has constructivactwal notice of a condition, and where the
terms of the contract require specific, writtenicatthe failure by the contractor to comply with
the specific technical notice is harmless and def#ae public owner’s claim that damages
would not be allowable as a result of the lackeahnical compliance with the notice provision.
Roger J. Au & Son, Inc. v. Northeast Ohio Regidalver District,29 Ohio App. 3d 284, 504
N.E.2d 1209 (8th Dist, 1986).

J&H’s notices put OSFC on notice of the delays anudsible damages—OSFC'’s
Construction Manager used these letters as the fmsis own notice letters to other contractors
warning them of their own liability to OSFC and J&br the schedule impacts and increased
costs. (Ref. Dec., at 3.) Given J&H’s good fagtid substantial compliance, as well as the

instruction from OSFC’s Construction Manager and okthe information by the OSFC and its

® TheRoger J. Au & SorCourt in Syllabus 2 held that, “[t]here is no mso deny the claims
for lack of written notice if the owner was awafeldfering soil conditions throughout the job
and had the proper opportunity to investigate amaea its knowledge, as the purpose of the
formal notice would thereby have been fulfilledRoger J. Au29 Ohio App. 3d 284, at syllabus
paragraph 2. This fact pattern differs from thetgavhich gave rise to the holding of the Court
in Foster Wheeler Enviresponse, Inc., v. Franklin Ggu@onvention Facilities Authority’8

Ohio St. 3d 353, 678 N.E.2d 519 (1997), where tivdractor relied only on “direction from” the
owner’s on-site consultant, rather than actual Ivemment of the Owner (and its Construction
Manager), as was the caseRager J. Au & Soand in the instant action.
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Construction Manager, any breach of the Contracl&M was immaterial and insubstantial.
The letters accomplished the purpose for includitagm notice requirements in the Contract.
(See id.at 3.) It would violate the maxims of equityiemtated by the Supreme Court of Ohio if
this Court reversed the Court of Claims decisiamdifig OSFC liable for delay damages.
Because J&H’'s alleged breaches are, at worst, stantial, and caused by the impossible
requirements of the contract language and therectad OSFC’s Construction Manager, this
Court should affirm the Court of Claim’s finding ©SFC’s liability for delay damages.
B. OSFC Repeatedly and Deliberately Ignored the Contret Claim Notice Process

and Thereby Waived Reliance and Strict Enforcemenbf the Notice and Timing
Obligations Against J&H.

The Court of Claims correctly stated that OSFC wdigontractual requirement that J&H
provide written notice strictly complying with theming and notice requirements. Although
some statutory laws cannot be waived, OSFC canyalwaive a contractual right when it
voluntarily relinquishes its known righState ex rel. Athens Cty. Bd. of Commrs. v. BBirsf,

75 Ohio St. 3d 611, 616, 665 N.E.2d 202 (1996).

Here, OSFC knew that its Contract, which it draftead provisions regarding the nature
and kind of notice required for claims. Despités tktnowledge, on multiple occasions OSFC
ignored these provisions. After receiving numeraurgl timely written and oral claims
containing the information required by the Contr&8SFC failed or refused to comply with the
Article 8 cooperative process and meeting requirgsjesoluntarily relinquishing rights under
Article 8. (Ref. Dec., at 16-17.) J&H compliedtivthe requirements when it wrote and mailed
timely claim letters after it learned of the fagising rise to such claims.Id;) Furthermore,
OSFC'’s Construction Manager ordered J&H to “stoftimg” letters, a clear written waiver of

all written notice and timing requirementdd.( at 14.)
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OSFC'’s Construction Manager also issued informiakéts” allowing changes in work
to proceed without a formal change order and witHollowing formal Contract requirements
related to changes in work or delay#d.,(at 4.) Finally, despite alleged noncompliancthe
formal requirements of the Contract, OSFC execatethange order, CO 29, which extended
time and provided limited additional compensatisragartial settlement of the claims made by
J&H. (Id., at 2.) Therefore, the Court of Claims propedyrid that through this conduct, OSFC
on multiple occasions waived the formal written io®tand timing requirements under the
Contract.

Ohio courts have already ruled that the forfeitO@FC seeks is not permitted where one
party waives compliance with strict contractualuiegments. InOhio Beef Processors, Inc. v.
Consolidated Processors Marketing, Inthe Second District held that once a party waites
right to strictly enforce a timing provision in ardract, it must first give notice of its revocatio
of that waiver to the other party before the otbarty is charged with strict compliance again.
Ohio Beef Processors, Inc. v. Consol. Packers MargeInc, 2d Dist. No. 2310, 1987 Ohio
App. LEXIS 8880, at *6 (2d Dist. 1987) (attacheddte in Appendix). The Court i®hio Beef
Processorsvas dealing with situation similar to the case and Ohio Beef Processors, Inc.
waived contractual timing requirements, and neafegnotice that it would revoke that waiver.
Id., at *6. Instead, Ohio Beef Processors, Inc. atghat the Consolidated Packers Marketing,
Inc. breached the strict timing requirements ofdbetract and was prevented from exercising its
right to possess the premisedd.

In this case, OSFC likewise waived the strict tigwrequirements of the Contract. After

this waiver, OSFC never gave notice to J&H thatas revoking its prior waiver. OFSC instead
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argued at trial that J&H breached the strict timiaguirements of the Contract and is prevented
from exercising its right to receive delay damages.

Because equity abhors forfeiture, and because O&@H&l to notify J&H that it was
revoking its prior waiver of the notice timing reggments, equity weighs in favor of the trial
court’s decision that J&H is entitled to delay d@®s—No forfeiture occurred because OSFC
waived those requirements.

C. OSFC's Conduct Prevented J&H's Strict Performance ® Claim Notice Terms and
Therefore OSFC Cannot Hold Non-Performance Againsi&H.

The Court of Claims decision must be affirmed asO8FC’s liability because OSFC
prevented J&H’s performance of the strict claimiemtequirements. “A contracting party who
prevents the adverse party from performing under dbntract cannot take advantage of the
adverse party’s nonperformancd.andis v. William Fannin Bldrs., Inc193 Ohio App. 3d 218,
2011-Ohio-1489, 951 N.E.2d 107848 (10th Dist.). OSFC’s bad faith and secretwaduct
prevented J&H from performing the strict claim mweti requirements of the Contract.
Specifically, OSFC’s Construction Manager secréyivmanipulated the project schedule in
order to override logic controls in the schedulgaftware, leading to the stacking of trades and
inefficient labor work. Additionally, OSFC’s Comgttion Manager actively created a situation
where other contractors would not cooperate andesihéormation necessary for J&H to make
its claims, because the Construction Manager watttqut the other contractors against J&H
and prevent cooperation. These acts prevented fd&H understanding the full extent of the
delay within the strict claim notice requirementshe Contract, and this prevention was a direct
result of the bad faith and deceptive acts of OSFE@ent, its Construction Manager. Therefore,
this Court should affirm the Court of Claims deoisiin regard to OSFC’s liability—OSFC

prevented J&H’s performance, and it cannot now tkeantage of that alleged nonperformance.
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IV.  THE PLAIN LANGUAGE OF CO 29 BETWEEN THE OSFC AND J& H ONLY
PARTIALLY SETTLED THE DISPUTE BETWEEN THE TWO, LEAV ING J&H
TO PURSUE ADDITIONAL DAMAGES FROM OSFC.

CO 29 only settled one extension of time and sowetione damages suffered by J&H.
In interpreting a contract, the court must giveseffto every provision of the contracgunco,
Inc. v. Toledo Edison C0129 Ohio St. 3d 397, 2011-Ohio-2720, 953 N.E.28,7] 54. CO 29
states under its “Description/Justification” thiatevered only “[a]dditional costs associated with
revising the Contract Completion Date to July 160& which includes General Conditions
costs . .. and Overtime Allowance.” (Ref. Deat,6.) Thus, the trial court and Referee
correctly found that CO 29 was limited in scopeyaring only the revision of the contract
completion date to July 15, 2008. If there was atier need to extend the contract completion
date further than July 15, 2008, such extension @rpensation was not included in this
change order, and would have been dealt with seghara The boilerplate language further
supports J&H and the Court of Claims interpretatioat CO 29 was limited in scope and did not
settle all claims. The boilerplate language stdted “this Change Order constitutes full and
complete satisfaction for all . . . costs . . camnection with this change to the workId.}

The only interpretation of this contractual langeidlgat gives effect to every provision is
the Court of Claim’s interpretation, which foundatithe boilerplate language limited CO 29 to
be a partial settlement of the overtime and germmadlitions amounts, but not other damages or
delays not included in the “change to the work” e®@d by CO 29. OSFC’s argument to the
contrary would require CO 29 to be rewritten tdesthat it is “full and complete satisfaction for
all costs and delays incurred to date.” CO 28m#téd in its coverage, not as all-inclusive as the
OSFC would like to read it. Therefore, this Caosbuld affirm the Court of Claims decision
that CO 29 was only a partial settlement of claiarg] not a full settlement of all claims and

damages related to the delays at the Project.
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V. THE COURT OF CLAIMS INTERPRETAION IS CONSISTENT WI TH
CURRENT THE SUPREME COURT OF OHIO'S OPINION IN DUGAN &
MEYERSAND SUBSEQUENT DECISIONS OF THIS COURT.

This interpretation is consistent with currentecksw of this district. First, it is consistent
with this Court’s decision irstanley Miller Construction Co. v. OSFQn Stanley Miller this
Court determined that a contractor failed to compith the notice requirements of OSFC’s
contract. Stanley Miller Constr. Co. v. OSEQOth Dist. Nos. 10AP-298, 10AP-299, 10AP-432,
10AP-433, 2010-Ohio-6397, 1 1 (attached hereto ppekdix.) However, th&tanley Miller
Court expressly noted that the Court of Claimsethailo base its ruling on evidence in the record
which might establish that OSFC waived its rightequire strict compliance with the contract
notice requirements.d., at  18. Therefore, the Court remanded the madtéhe Court of
Claims to explore this evidencdd., at 1 18, 22. On remand to the Court of Clatims,court
found that evidence supported that the OSFC waithed formal and strict claim notice
requirements, at least in pargtanley Miller Constr. Co. v. OSECourt of Claims Case. No.
2006-04351, 2012-0Ohio-3995, 1 35 (attached herefppendix).

Here, the Court of Claims did base its opinionruploe evidence showing that OSFC
waived its right to enforce the strict requiremeotghe Contract claim notice provisions. As
such, this case is consistent with this Coustanley Millerholding.

The Court of Claims interpretation is also comsistwith the Dugan & Meyers
Construction Co., Inc. v. Ohio Department of AdstirEtive Services In Dugan & Meyersthe
Supreme Court of Ohio found in favor of the Statepart because Dugan & Meyers failed to
strictly comply with claim notice procedures in iienstruction contract.Dugan & Meyers
Constr. Co., Inc. v. Ohio Dep’'t of Admin. Servid3 Ohio St. 3d 22, 2007-Ohio-1687, 864

N.E.2d 68, at T 41. However, that finding and imgldvas based upon the fact that the “record
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lacks evidence of either an affirmative or implediver by the [State] of the . . . procedures
contained in the contract.d.

In contrast, here the record is replete with faatsl findings by the trial court, that OSFC
waived the claim notice requirements. FurtheDugan & Meyersthere was no finding that
the State’s actions constituted bad faith or unfi@alings. Therefore, this Court should affirm
the Court of Claims findings that J&H substantiatlymplied with the notice provisions of the
Contract and that that substantial compliance fficgent to hold public authorities, such as
OSFC, liable for delay damages based on its wabfethe claim notice provisions in the
Contract. To permit strict enforcement of noticeyisions where compliance is impossible and
which have been waived is not supported by Ohio &l creates bad public policy. In
circumstances where the bargaining power of thégsais unequal, the party with the greater
bargaining power should be held to a standard déadt good faith and fair dealing, or be
prohibited from exercising remedies that produgastrresults.

CONCLUSION

Given J&H’s substantial compliance with the teraisthe Contract, OSFC’s repeated
waiver of Contract claim notice requirements, OSFBad faith and unfair dealings with J&H,
the fact that Ohio law “abhors” forfeiture, and titfae greater weight of the equities and public
policy implications weigh in favor of J&H’s positip this Court should affirm the Court of
Claims decision insofar as it holds OSFC liable J&H'’s delay damages. Not doing so will
cause much harm to construction contractors, sukamors, construction suppliers and the
thousands of employees of companies who live andk Wwere and who expect the State to act
fairly. It will ultimately harm the coffers of th&tate of Ohio, and the people that fill those

coffers: taxpayers.
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The OSFC already has a monopsony on school catistruthis decision will not change
that. Any contractor wishing to do school congirc work must accept the contract terms
dictated by the OSFC—the terms are non-negotialblney do not accept these non-negotiable,
“impossible” terms, they will not work. Howevehis Court can and should take the steps
necessary to prevent OSFC from inequitably and gftdly benefiting from its abuse of its
power. OSFC abused its power in this instance.

As the Court of Claims correctly pointed out, OSk@=w that it could not directly
contract around the Fairness in Construction Cotitrg Act by limiting its liability for delay
damages. Instead OSFC did the next best thintatolig an “impossible,” “unworkable,” and
“unenforceable” schedules and contract terms. Tasthe same affect on contractor rights—it
effectively eliminates the project owner’s liallifor delay damages in contravention of R.C.
4113.62(C)(1). The result is that contractorssa@dled with the burden of the extra costs and
expenses created by the OSFC with only an illugght. With no real remedy, the contractor is
not properly compensated for performing its workg @ahe State received an unjustified benefit.
While this appears to be a bonus to the taxpayehss the opposite effect—it keeps the best
contractors from giving their best bids to the &taltimately increasing the cost of construction
paid by the taxpayers.

Reversing the Court of Claims decision on thisterawill only serve to embolden project
owners. They will see this Court’s decision abeita green light to dictate impossible contract
terms to circumvent Ohio law. Alternatively, uptiiolg the Court of Claims decision will serve
as a stark warning that this sort of gamesmanshipbe seen for what it is and will be

prohibited by the law of the State of Ohio.
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Reversing the well-reasoned Court of Claims denigin this matter will only serve to

harm hardworking Ohioans who are employed by or canstruction companies engaged in

public construction. Therefore, the American Sulb@mtors Association and the American

Subcontractors Association of Ohio urge this Ceaiiitm the Court of Claims decision insofar

as it holds OSFC liability for delay damages causg®SFC. It is far too costly to business in

Ohio and to Ohio taxpayers to decide this caserwoike.
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1987 Ohio App. LEXIS 8880, *

@ LexisNexis|

Ohio Beef Processors, Inc., et al. Plaintif-Appellees v. Consolidated Packer
Marketing, Inc. Defendant-Appellant

No. 2310

Court of Appeals d Ohio, Second Appellate District, Clark County

1987 Ohio App. LEXIS 8880

September 23, 1987, Decided

DISPOSITION: [*1] The judgment will be
reversed and the cause remanded to the Col
Common Pleas for further proceedings accordir
law.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiffs, a lesso
and the owner of the leased premises, broug
forcible entry and detainer action against defeh
lessee, seeking restitution of the leased prerr
The Clark County Court of Common Pleas entt
a judgment for the lessor and the owner. The le
appealed.

OVERVIEW: The lessee encountered finan
problems and was unable to pay the rent due
the parties' lease agreement. The lessor tolc
lessee that monthly rent would be suspended
the lessee's financial condition improved.

lessee later tendered rent payments to the ldast
the lessor refused to accept the rent and file
eviction action for norpayment of rent. On appe
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the court reversed and remanded. The court
that the lessee waived its objections to the
court's overruling the lessee's motion in lim
where the lessee failed to object to the admisat:
trial of the evidence subject to the motion. -
court held that the trial court's jury instructic
regarding the possible verdicts undOhio Rev.
Code Ann. § 1923.16id not constitute plain errc
The court held, however, that the trial court eiire
denying the lessee's motion for a directed ve
because the lessor was estopped from se
restitution for norpayment of rent when
acquiesced to the lessee deferring rental payr
until its financial condition improved. The col
held that the lessee was entitled to notice tha
lessor was revoking of the rent wai

OUTCOME: The court revesed the trial court's
judgment and remanded for further proceedinc
accordance with law.

LexisNexis(R) Headnote
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[HN3] Where an appellant has not specifically
challenged any portion of a jury charge, but indtea
merely asserts, somewhat belatedly, that the
instruction is confusing, the alleged error is sgbj

to the specific objection requirement Ghio R.
Civ. P. 51(A)

Civil Procedure > Pretrial Matters > Motions in
Limine > General Overview

Civil Procedure > Appeals > Reviewability >
Preservation for Review

Criminal Law & Procedure > Appeals >
Reviewability > Waiver > Admission of Evidence

[HN1] Where the record fails to disclose any timely Contracts Law > Types of Contracts > Lease
objection to any reference to certain evidence at %greements > General Overview

trial of an action, such failure constitutes a veaiv

of any possibility of error with regard to such Real Property Law > Landlord & Tenant >
evidence regardless of the disposition of a pietriaLandlord's Remedies & Rights > Eviction Actions
motion in limine. > General Overview

Real Property Law > Landlord & Tenant > Lease
Agreements > Commercial Leases > General
Overview

Civil Procedure > Trials > Jury Trials > Jury

[HN4] Where a lessor expressly waives his rights
Deliberations

acquiesces in the nonpayment of rent, he is
estopped him from seeking a forfeiture of the lease
absent some advance notice to the lessee of his
revocation of the waiver and of his intention to
Criminal Law & Procedure > Juries & Jurors > again require strict compliance with the termshaf t
Jury Questions to the Court > Clarification of contract.

Instructions

Civil Procedure > Trials > Jury Trials > Jury
Instructions > Requests for Instructions

[HNZ2] In addition to a verdict for the plaintiffsro
for the defendani®hio Rev. Code Ann. § 1923.1
permits a third option in forcible entry and detin
proceedings, whereby the jury may find that the
complaint is partially true, and render a verdict
setting forth those facts which it finds to be true

o COUNSEL: JOSEPH N. MONNIN, Martin,
Grady, Monnin & Wilson, Attorney for Plaintiffs-
Appellees.

TIMOTHY G. CROWLEY, Feinstein, Crowley,
Fusco & Mulligan, Attorney for Defendant-

Appellant.

Civil Procedure > Trials > Jury Trials > Jury

Instructions > General Overview JUDGES: KERNS, P.J., WOLFF, J. and FAIN, J.
concur.

Civil Procedure > Appeals > Reviewability >
Preservation for Review

A-3
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OPINION The appellant has set fourth four assignments of

error, the first of which has been stated as fadtow
PER CURIAM:

_ "l. The trial court erred in overruling
The defendant, ~ Consolidated  Packersyafendant's motiom limine at the commencement

Marketing, Inc., seeks review of an order of uf yia| put prior to plaintiffs' presentation tieir
restitution entered by the Court of Common Pleas

_ o _ case, [*3] to exclude certain irrelevant and/or
of Clark County in favor of the plaintiffs, Ohio Be highly prejudicial evidence concerning alleged
Processors, Inc. and K. L. H., in a forcible ertng

_ _ violations of the parties' lease agreement which
detainer action. matters had never been alleged or stated in

In May, 1985, the parties entered into athree_plaintiffs‘ 3-day eviction notice or in plaintiffs'

year lease agreement under which Consolidate&omplalnt filed in the court.
rented certain slaughterhouse facilities, owned by. 11,4 appellant's motion sought the exclusion of

K. L. H., from Ohio Beef Processors. Thereafter, 5y evidence of any breach of the lease other than
Consolidated discontinued operations at the planty, . tsilure to pay rent, since the complaint hatl no

and in May, 1986, its president, Bud Hamm, gpeifically alleged any other breaches. However,
informed the president of Ohio Beef Processors,HNl] the record fails to disclose any timely

Eugene Kavanaugh, of Consolidateds straineG,iaction to any reference to other breaches at the
financial condition, whereupon Kavanaugh advisedys| of the matter, and such failure constitutes a
Hamm that the monthly rental in the amount of $

ZOOO'?O would be suspended "until things ?etsuch evidence regardless of the disposition of the
better”. Thereafter, in September, 1986, [*2] yretrial motion in limine. SeeState v. Wilson, 8

Consolidated resumed its processing operation, bugio App. 3d 216State v. White, 6 Ohio App. 3d 1
no demand for rental payments was ever made.  accordingly, the first assignment of error must be
overruled.

waiver of any possibility of error with regard to

In December, 1986, Hamm tendered two
checks to Kavanaugh in payment of rent for
November and December, but at the time, e thirg assignment of error has been presented by
Kavanaugh was apparently displeased over appellant as follows:

Consolidated's failure to repair a boiler on the

leased premises. He therefore refused the tender of "3. The trial court committed plain error in its
the rent, and subsequently, he served an evictiopresentation and explanation of jury instructioas a
notice on Consolidated, stating "nonpayment ofto the three (3) possible verdicts permitted under
rent" as the reason for the notice. The preseidract Ohio Revised Code Section 1923:10

for restitution of the premises was subsequently N .
commenced pursuant t€hapter 1923 of the [HN2] In addition [*4] to a verdict for the
Revised Codeand the plaintiffs also included a plaintiffs or for the defendanR.C. 1923.1(permits

second claim for monetary damages. As to the? third option in forcible entry and detainer
forcible entry and detainer claim, which was tried Proceedings, whereby the jury may find that the
complaint is partially true, and render a verdict

Passing the second assignment for a moment,

separately, the jury rendered a verdict for the>-"" e
plaintiffs, after which Consolidated perfected an S€tting forth those facts which it finds to be trire

appeal to this court under the authorityHiusing this case, the Frial cgurt so_ instructed the jumyt
Authority v. Jackson, 67 Ohio St. 2d 129 after some discussion with counsel, the court

attempted to clarify the instructions. Then, during
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deliberations, the jury requested that the thirdwithin their rights in seeking the termination bkt
option be explained once again, after which thelease and the eviction [*6] of the appellant. S,
court gave additional instructions. During this O. Jur. 3d 545, Section 472. Here, however, [HN4]
period, the appellant did not request any specificMr. Kavanaugh expressly waived the rights of the
instruction or suggest that the instruction be give appellees, and his acquiescence in the nonpayment
in any particular manner. [HN3] And even in this of rent estops him from seeking a forfeiture of the
appeal, the appellant has not specifically chakeing lease absent some advance notice to the appeilant o
any portion of the charge. Instead, the appellantis revocation of the waiver and of his intention t
merely asserts, somewhat belatedly, that theagain require strict compliance with the termshef t
instruction was confusing. Hence, the alleged errorcontract. Seekinkbeiner v. Lutz, 44 Ohio App. 2d

is subject to the specific objection requirement of223 Lauch v. Monning, 15 Ohio App. 2d 112
Civ. R. 51(A) Schade v. Carnegie Body Co., 70 Milbourn v. Aska, 81 Ohio App. 7$ee generally,
Ohio St. 2d 20;7Singfield v. Thomas, 28 Ohio App. 65 O. Jur. 3d 567, Section 493.

2d 185 Manifestly, nothing in the instructions _
constitutes plain error Cleveland Elec. lllum. Co. As a matter of fact, the record suggests that this

v. Astorhurst, 18 Ohio St. 3d5] 268, and the action was in reality prompted by certain other
third assignment of error is overruled. breaches of the agreement, including a failure to

make needed repairs and maintain insurance on the
The second and fourth assignments of errorpremises. Such matters may well have provided
allude to the quantum and quality of the evidence,good grounds and an independent basis for eviction,
and such errors have been alleged by the appellamtut under the express terms of the lease,
as follows: Consolidated was to receive a thirty-day written
notice as to any such breaches. In this case, afo su

_ _ inovermuling otice was given, and as pointed out by
defendant's motion for a directed verdict at theConsoIidated the notice issued pursuantRtE.

conclusion of plaintiffs’ presentation of their eas

"2. The trial court erred

1923.04referred only to the nonpayment of rent.

4. The jury's verdict is not supported by the  ypger such circumstances, the appellant was
manifest weight of the evidence in that plaintiffs \,::hout a fair opportunity [*7] to mend its ways
failed to establish that defendant had breached thg,q avoid a forfeiture. and it appears therefoa th
parties lease agreement and/or plaintiffs failed t ¢ jnstitution of this action and the issuancehef
establish that, if defendant did breach saidqg ting writ of restitution were premature as a
agreement, such breach(es) was not excused Qpatter of law. Upon the state of the record, a
waived by plaintiffs actions or lack thereof, or irected verdict in favor of Consolidated would not
enforcement thereof is barred by promissory and/of, e peen inappropriate, and accordingly, the
equitable estoppel.” second and fourth assignments of error must be

The operative facts of this case were IargerSUStamed'

undisputed, and the issue presented was essentially KERNS. P.J., WOLFF, J. and FAIN, J.. concur.
one of law. Unquestionably, Consolidated's failure

to pay rent for several months was violative of the

terms of the lease, and although a demand for

payment is generally regarded as a prerequisite to

such an action, the appellees would have been well

A-5



Page 6

20100hio 6397, *; 2010 Ohio App. LEXIS 5347,

@ LexisNexis|

Stanley Miller Construction Co., Plaintiff-Appellee/CrossAppellant, v. Ohio
School Facilities Commission et al., Defendar-Appellants/Cross-Appellees.
Stanley Miller Construction Co., Plaintiff-Appellee/CrossAppellant, v. State
of Ohio et al., Defendant-Appellees, Ohio School Facilities Commission ar
Canton City School District et al., Defendant-Appellants/CrossAppellees.
Stanley Miller Construction Co., Plaintiff-Appellant/Cross-Appellee, v. State
of Ohio, Defendan-Appellee,Ohio School Facilities Commission et al
Third- Party Defendants/Cros-Appellants. Stanley Miller Construction Co.,
Plaintiff- Appellant/Cross-Appellee, v. Ohio School Facilities Commission
al., Defendant-Appellees/Cross-Appellants.

No. 10AR298, No. 10AP-299, No. 10AP-432, No. 10ARB<

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT,
FRANKLIN COUNTY

2010 Ohio 639; 2010 Ohio App. LEXIS 5347

December 28, 2010, Rendered

SUBSEQUENT HISTORY: Reconsideration

denied by, Application denied by, En beStanley
Miller Constr. Co. v. Ohio Sch. Facilitie
Comm'n, 192 Ohio App. 3d 676, 2011 Ohio ¢
950 N.E.2d 218, 2011 Ohio App. LEXIS °
(Ohio Ct. App., Franklin County, 201

Discretionary appeal not allowed bStanley
Miller Constr. Co. v. Ohio Sch. Facies Comm.,
129 Ohio St. 3d 1409, 2011 Ohio 3244,
N.E.2d 1004, 2011 Ohio LEXIS 1735 (2(

On remand aStanley Miller Constr. Co. v. Oh
Sch. Facilities Comm'n, 2012 Ohio 3995, 2
Ohio Misc. LEXIS 114 (Ohio Ct. Cl., May
2012)

On remand aStanley Miller Constr. Co. v. Stat
2012 Ohio 3994, 2012 Ohio Misc. LEXIS :
(Ohio Ct. Cl., May 8, 2012)
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PRIOR HISTORY: [*1]

APPEALS from the Court of Claims of Ohi
(C.C. No. 20084351). (C.C. No. 20(-05632-
PR). (C.C. No. 20085632). (C.C. No. 20(-
04351).

Stanley Miller Constr. Co. v. Ohio Sch. Facilit
Comm'n, 2010 Ohio 1528, 2010 Ohio Mi
LEXIS 29 (Ohio Ct. Cl., Mar. 1, 201

Stanley Miller Constr. Co. v. State, 2010 O
1488, 2010 Ohio Misc. LEXIS 27 (Ohio Ct. (
Mar. 1, 2010)

DISPOSITION:
remanded  with

Judgments reversed and
instructions;  Creappeal
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rendered moot; Motion to dismiss cross-appeal
rendered moot.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellee
contractor sued appellant school facilities
commission in the Court of Claims of Ohio, for
breach of contract, negligence, and unjust
enrichment. The trial court granted judgment to
the contractor in a bench trial. The commission
appealed, while the contractor cross-appealed.
The commission filed a motion to dismiss the
cross-appeal on the basis that it was not properly
perfected.

OVERVIEW: The contractor entered into a
public works contract with the commission for the
contractor to provide masonry work in the
construction of a middle school. Upon the
completion of the project, the contractor
submitted a document to the commission
demanding an equitable adjustment to the contract
to compensate the contractor for unexpected costs
it incurred during the project. The trial court
determined that the construction schedule for the
project was fundamentally flawed and incomplete
and entered judgment for the contractor. The
commission argued that the trial court ignored a
provision in the parties' contract to fashion a enor
equitable remedy for the contractor. The
contractor argued that the parties agreed to waive
the dispute resolution procedures in their contract
and waived the requirement that such an
agreement was to be in writing. On appeal, the
court found that the trial court should have
considered the affirmative defense of waiver.
Further, because waiver was an affirmative
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defense, the commission bore the burden of
proving it at trial. The remaining issues depended
upon findings which were to be made by the trial
court.

OUTCOME: The judgment was reversed, and
the matter was remanded to the trial court for
further proceedings.

LexisNexis(R) Headnotes

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Contracts Law > Contract Interpretation >
General Overview

Public Contracts Law > Contract Interpretation
> General Overview

[HN1] The construction of written contracts
involves issues of law that appellate courts review
de novo. The purpose of contract construction is
to realize and give effect to the intent of the
parties. The intent of the parties to a contract
resides in the language they chose to employ in
the agreement. When contract terms are clear and
unambiguous, courts will not, in effect, create a
new contract by finding an intent which is not
expressed in the clear language utilized by parties

Contracts Law > Contract Conditions &
Provisions > Express Conditions > General
Overview
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Contracts Law > Contract Interpretation >
General Overview

Public Contracts Law > Contract Interpretation
> General Overview

[HN2] When a contract has an express provision
governing a dispute, that provision will be

applied; a court will not rewrite the contract to

achieve a more equitable result.

Contracts Law > Contract Interpretation >
General Overview

Public Contracts Law > Contract Interpretation
> General Overview

[HN3] Courts cannot decide cases of contractual
interpretation on the basis of what is just or
equitable. When a contract is unambiguous, a
court must simply apply the language as written.

Public Contracts Law > Alterations &
Modifications > Authorized Changes

[HN4] Something more than actual notice on the
part of the State of Ohio is required to excuse a
contractor from complying with its obligations

regarding change-order procedures in public
works contracts.
Contracts Law > Contract Conditions &

Provisions > Waivers > General Overview

[HN5] Waiver is a voluntary relinquishment of a
known right.

A-8

Civil Procedure > Pleading & Practice >
Defenses, Demurrers & Objections > Affirmative
Defenses > Waiver

Contracts Law > Contract Conditions &
Provisions > Waivers > General Overview

[HN6] Waiver is an affirmative defense. An
affirmative defense acknowledges the validity of a
claim but asserts some legal reason why the
plaintiff is precluded from recovering on the
claim.

COUNSEL: Day, Ketterer Ltd., and Matthew
Yackshaw, for Stanley Miller Construction Co.

Richard Cordray, Attorney General, William C.
Becker, Jon C. Walden, and James E. Rook, for
Ohio School Facilities Commision; Morrow &
Meyer, LLC, and John C. Ross, for Canton City
School District Board of Education.

JUDGES: CONNOR, J. and

McGRATH, JJ., concur.

SADLER

OPINION BY: CONNOR

OPINION
(REGULAR CALENDAR)
DECISION

CONNOR, J.
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[*P1] Defendants-appellants/cross-appellees
Ohio School Facilities Commission, the State of
Ohio, and the Canton City School District Board
of Education (collectively "OSFC"), appeal the
judgments rendered by the Court of Claims of
Ohio in favor of plaintiff-appellee/cross-appellant
Stanley Miller Construction Company ("Stanley
Miller"), after a bench trial. For the reasons that
follow, we reverse the judgments of the trial court

[*P2] This matter results from a public
works contract entered between OSFC and
Stanley Miller for the construction of the Lehman
Middle [**2] School in Canton, Ohio ("Lehman
project”). Stanley Miller was one of nine
contractors hired by OSFC to perform work on the
Lehman project. While it submitted a cumulative
bid for numerous components of the construction,
the main component of Stanley Miller's work
centered on masonry. OSFC hired the Ruhlin
Company ("Ruhlin") as the construction manager
for the Lehman project. Essentially, Ruhlin was to
be an extension of OSFC in overseeing and
managing the Lehman project. Brad Way ("Mr.
Way") was Ruhlin's on-site field construction
manager, while Joel Reott ("Mr. Reott") was
Ruhlin's construction superintendent.

[*P3] Reott prepared the original, baseline
schedule for the construction using the critical
path method ("CPM"). The goal of a CPM
schedule is to identify the activities that are
critical to the completion of the work and to
develop a logical sequence and reasonable time
frame within which to complete the activities.

[*P4] Stanley Miller had serious reservations
over the schedule prepared by Reott. Specifically,
it believed certain predecessors and successors
were missing, and certain components of the
construction were not allotted adequate time. It
also generally questioned the logic  [**3]
underlying the schedule in addition to the planned
sequence for the project. Stanley Miller believed
that the masonry component of the project should
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have led all others. Based upon these
circumstances, Stanley Miller expressed concerns
about the schedule to OSFC at various points
through the project. The schedule was updated
four different times through the Lehman project.
However, none of these updates satisfied Stanley
Miller's concerns over the costly inefficiencies it
perceived. In addition to the problems with the
schedule, Stanley Miller felt that Mr. Way
interfered with their work on almost a daily basis.
Based upon these circumstances, it was no secret
that the parties had a contentious relationship
during the Lehman project, as the trial court aptly
noted. (Trial court's decision, at 19.) Indeed, the
record is riddled with references to threats made
by Mr. Way to Stanley Miller over the imposition
of liquidated damages in the event Stanley Miller
refused to comply with his directions.

[*P5] Although the schedule called for
construction to be completed by July 2, 2004,
work on the project continued into early 2005.
Despite this delayed completion, the project was
substantially completed [**4] in August 2004
when the building was open for classes.

[*P6] On the scheduled completion date,
Stanley Miller submitted a one-page document to
OSFC demanding an equitable adjustment to the
contract in order to compensate Stanley Miller for
unexpected costs it incurred during the Lehman
project. The document listed the estimated versus
the actual costs of eight different components of
Stanley Miller's work, including: masonry costs,
cold weather protection, backfill retaining walls,
concrete costs, clean-up costs, temporary roads
and repair of subgrade, sewer work, and roof
trusses. After undertaking these comparisons, the
total costs apparently incurred by Stanley Miller
added up to over $ 1.1 million. Through the trial
court proceedings, this July 2, 2004 document
became known as the "one-page, $ 1.1 million
claim." (Trial court's decision, at 2.) After Stapl
Miller submitted this claim, the parties met and
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had brief discussions about it. OSFC requested
further information and documentation regarding
a breakdown of the claim, but "no further action
was taken" with regard to the one-page, $ 1.1
million claim. (Trial court's decision, at 5.)

[*P7]

The instant matter presents Stanley

Miller's [**5] efforts to recover these additional
unexpected costs under theories of breach of following [**6] assignments of error:
contract, negligence, and unjust enrichment. After
the bench trial, the trial court held that the
construction schedule was fundamentally flawed
and incomplete. As a result, the trial court grdnte
judgment to Stanley Miller in the total amount of
$ 404,276.93. OSFC has timely appealed, while
Stanley Miller has cross-appealed. OSFC has filed
a motion to dismiss the cross-appeal on the basis
that it was not properly perfected. By way of its
appeal, OSFC raises the following assignments of

error:

ASSIGNMENT OF ERROR NO.
1

The trial court's decision in this
case must be reversed in light of this
Court's recent decision @leveland
Construction  v. Kent  State
University, Franklin App. No. 09AP-
822, 2010 Ohio 2906

ASSIGNMENT OF ERROR
NO. 2

The trial court erred as a matter
of law in not requiring Plaintiff
contractor to prove its damages.

ASSIGNMENT OF ERROR
NO. 3

The trial court erred as a matter
of law by holding that public
owners, through their construction
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managers, interfere  with the
contractor's means and methods by
enforcing the project schedule.

In its cross-appeal, Stanley Miller presents the

[CROSS-ASSIGNMENT OF
ERROR NO. 1]

It was error for the trial court to
reduce SMC's compensatory
damages claimed for actual
increased masonry costs by one-half
from $ 476,392.77 to $ 238,196.39
when the stated reasons for the
substantial reduction are not
supported by the record.

[CROSS-ASSIGNMENT  OF
ERROR NO. 2]

It was error for the trial court to
not award actual increased concrete
costs of $ 102,829.96, as part of the
compensatory damages when the
same facts justifying the award of
masonry costs apply to the concrete
costs.

[CROSS-ASSIGNMENT  OF
ERROR NO. 3]

It was error for the trial court to
not award as part of the
compensatory damages the actual
increased costs of $ 35,973.26 for
cold weather protection for
providing such protection for a
second winter not originally planned
for in the bid estimate underlying the
contract.
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[CROSS-ASSIGNMENT  OF
ERROR NO. 4]

It was error for the trial court to
not award as damages the actual
increased costs of $ 33,583.29 for
cleanup costs incurred as a result of
direction and interference by the co-
owners' representative.

[CROSS-ASSIGNMENT  OF
ERROR NO. 5]

It was error for the trial court to
reduce SMC's compensatory
damages claimed [**7] for actual
increased costs for backfill by $

separate items of extra work
involved in this claim.

[CROSS-ASSIGNMENT  OF
ERROR NO. 8]

It was error for the trial court to
not award as compensatory damages
the $ 350,000.00 of overhead and
profit that was not recovered as a
result of the breach of contract by
OSFC.

[CROSS-ASSIGNMENT  OF
ERROR NO. 9]

It was error for the trial court to

not award prejudgment interest to
SMC on the money judgment
entered in favor of SMC and against
OSFC.

26,778.84 when that amount along
with the $ 7,529.00 awarded for this
item  represented the entire
additional out-of-pocket expense
actually incurred and paid by SMC
because of by OSFC's breach of
contract.

[CROSS-ASSIGNMENT  OF
ERROR NO. 6]

It was error for the trial court to _
disallow as compensatory damages 1 Stanley Miller [**8] also attempts to
the $ 17,473.04 that was claimed for raise three additional assignments of error
temporary roads and the repair of the brief. Because these purported assignments

subgrade done upon the direction of of error were not properly presented in

not consider them.
[CROSS-ASSIGNMENT  OF

ERROR NO. 7] [*P8] Because we find it to be dispositive of

this matter, we begin our analysis by considering
OSFC's first assignment of error in which OSFC
argues that a reversal is warranted based upon this
court's recent decision i@leveland Constr., Inc.

v. Kent State Univ., 10th Dist. No. 09AP-822,
2010 Ohio 2906

It was error for the trial court to
reduce SMC's compensatory
damages claimed for extra sewer
work from $ 17,664.53 to $ 4,077.04
where the trial court mistakenly
confused and conflated the two
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[*P9] Cleveland Constructiorinvolved a
contract for the construction of four residence
halls amongst a contractor and a state university.
Id. at P2 The contractor experienced difficulties
meeting deadlines based upon various delays
outside of its controld. at P3, P11andP17. As a
result, the contractor submitted change order
requests in order to extend the deadlines of the
project. Id. at P7, P8, Pl2and P18 The
university issued a change order that granted an
extension to only one of the deadlines, which the
contractor believed to be inadequate for the delays
it had incurred.Id. at P15 Therefore, the
contractor worked overtime and accelerated its
[**9] work schedule in order to attempt to meet
the deadlines. Ultimately, however, the contractor
failed to meet the deadlinekd. at PP20-21 It
therefore filed suit for breach of contract against
the university, while the university filed its own
counterclaim for breach of contradtd. at P23
After a bifurcated bench trial on the issue of
liability, the trial court held that each party
breached the contract in various ways. Generally,
the university's breaches related to its respotuses
change order requests and the failure to remit the
unpaid balance under the contract, while the
contractor's breaches related to the quality okwor
it performed. Id. The trial court then held a
damages trial and, after set-offs, awarded damages
to the contractor in excess of $ 3 millidd. at
P24. The university appealed and presented
arguments relating to the affirmative defenses of
waiver and the failure to exhaust administrative
remediesld. at PP27-28 After our court engaged
in contractual construction and statutory
interpretation analyses, we held that the universit
had asserted these viable affirmative deferises.
at P46 We then noted that the trial court never
determined whether the university [**10] had, in
fact, prevailed on these defenskk. at P48 We
therefore remanded the matter to the trial court to
reach a determination based upon the evidence in
the record. Id.
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[*P10] Based upon the arguments presented
herein, we must engage in a contractual
construction analysis of the public works contract
underlying this matter. [HN1] The construction of
written contracts involves issues of law that
appellate courts review de novélexander v.
Buckeye Pipe Line Co. (1978), 53 Ohio St.2d 241,
374 N.E.2d 146, paragraph one of the syllabus
The purpose of contract construction is to realize
and give effect to the intent of the parties.
Skivolocki v. East Ohio Gas Co. (1974), 38 Ohio
St.2d 244, 313 N.E.2d 374, paragraph one of the
syllabus "[T]he intent of the parties to a contract
resides in the language they chose to employ in
the agreementShifrin v. Forest City Enterprises,
Inc., 64 Ohio St.3d 635, 638, 1992 Ohio 28, 597
N.E.2d 499 citing Kelly v. Med. Life Ins. Co.
(1987), 31 Ohio St.3d 130, 31 Ohio B. 289, 509
N.E.2d 411, paragraph one of the syllab&ee
also Saunders v. Mortensen, 101 Ohio St.3d 86,
2004 Ohio 24, P9, 801 N.E.2d 46Ris presumed
that the intent of the parties to the contract lies
within the language used in the contract). When
contract terms are clear and unambiguous, [**11]
courts will not, in effect, create a new contragt b
finding an intent which is not expressed in the
clear language utilized by partie8lexander at
246, citing Blosser v. Enderlin (1925), 113 Ohio
St. 121, 2 Ohio Law Abs. 499, 3 Ohio Law Abs.
389, 148 N.E. 393, paragraph one of the syllabus.

[*P11] The relevant portion of the contract at
issue is Article 8, which describes the dispute
resolution procedure under the contract. More
specifically, Section 8.1.1 sets forth the procedur
for requesting an equitable adjustment to the
contract and provides:

Any request for equitable
adjustment of Contract shall be
made in writing to the Architect,
through the Construction Manager,
and filed prior to Contract
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Completion, provided the Contractor
notified the Architect, through the
Construction Manager, no more than
ten (10) days after the initial
occurrence of the facts which are the
basis of the claim. To the fullest
extent permitted by law, failure of
the Contractor to timely provide
such notice and a contemporaneous
statement of damages shall
constitute a waiver by the Contractor
of any claim for additional
compensation or for mitigation of
Liquidated Damages.

Further, Section 8.1.2.1 requires the claim to
specify its nature and amount, which was to
[**12] have been certified by a notary as a fair
and accurate assessment of the damages suffered
by Stanley Miller. Section 8.1.2.2 requires the
claim to have identified the persons, entities and
events responsible for the claim. Section 8.1.2.3
requires the claim to have specified the activities
affected. Section 8.1.2.4 requires the claim to
specify any anticipated delay, interference,
hindrance, or disruption. Finally, Section 8.1.2.5
requires the claim to have provided
recommendations to prevent further delay,
interference, hindrance, or disruption. (Aug. 10,
2006 Motion to Dismiss, exhibit No. 1b.)

[*P12] [HNZ2] "[W]lhen a contract has an
express provision governing a dispute, that
provision will be applied; the court will not
rewrite the contract to achieve a more equitable
result."Dugan & Meyers Constr. Co., Inc. v. Ohio
Dept. of Adm. Servs., 113 Ohio St.3d 226, 2007
Ohio 1687, P39, 864 N.E.2d 68ting Ebenisterie
Beaubois Ltee v. Marous Bros. Constr., Inc. (Oct.
17, 2002), N.D. Ohio E.D. No. 02CV985, 2002
U.S. Dist. LEXIS 26625, 2002 WL 328180This
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sentiment was echoed @leveland Constructign
when our court had the opportunity to analyze a
near identical section to Section 8.1.1. In
Cleveland Constructigrwe held:

[Clourts [HN3] cannot [**13]
decide cases of contractual
interpretation on the basis of what is
just or equitableN. Buckeye Edn.
Council Group Health Benefits Plan
v. Lawson, 103 Ohio St.3d 188, 2004
Ohio 4886, P 20, 814 N.E.2d 1210
See alsoDugan & Meyers Constr.
Co. v. Ohio Dept. of Adm. Servs.,
113 Ohio St.3d 226, 2007 Ohio
1687, P 29, 864 N.E.2d g8olding
that a contract "does not become
ambiguous by reason of the fact that
in its operation it will work a
hardship upon one of the parties
thereto" and that "it is not the
province of courts to relieve parties
of improvident contracts"). When a
contract is unambiguous, a court
must simply apply the language as
written. St. Marys [v. Auglaize Cty.
Bd. of Commrs., 115 Ohio St.3d 387,
2007 Ohio 5026, P 18], 875 N.E.2d
561 Here, the language of Section
8.1.1 is plain and unambiguous.
Consequently, we conclude that the
trial court erred when it, in effect,
deleted the second sentence of
Section 8.1.1 from the parties'
contract.

Id. at P31

[*P13] In its first assignment of error, OSFC
argues that the trial court ignored the second
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sentence of Section 8.1.1 in order to fashion a
more equitable remedy for Stanley Miller. It also
argues that Stanley Miller has made certain
evidentiary concessions, which require a reversal
[**14] under Cleveland Constructian
Specifically, it notes that Stanley Miller conceded
that it failed to comply with Article 8 of the
contract in the submission of the one-page, $ 1.1
million claim. As a result, OSFC argues that
Stanley Miller has waived its right to this claim.
Further, it argues that Stanley Miller's claims for
breach of contract, negligence, and unjust
enrichment are barred because Stanley Miller
failed to exhaust its administrative remedies under
the contract.

[*P14] On the other side, Stanley Miller
argues that it would be fundamentally unfair to
hold against it. It argues thatCleveland
Construction does not require a reversal. It
references the course of dealing amongst the
contractors and OSFC in support of the position
that OSFC waived its ability to require strict
compliance with Article 8. In further support, it
references Section 8.4.1, which provides:

Instead of, or in addition to, the
procedures set forth above, the
Contractor and the State may, by
mutual agreement, waive the dispute
resolution procedures provided in
this Article and submit any claims,
disputes or matters in question to a
form of Alternative Dispute
Resolution. Such agreement shall be
in writing and [**15] shall include a
procedure to equitably share the
costs of the Alternative Dispute
Resolution.
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Stanley Miller argues that the parties agreed to

waive the dispute resolution procedures and

waived the requirement that such an agreement be
in writing.

[*P15] In its decision granting judgment to
Stanley Miller, the trial court relied upoGraft
Gen. Contractors, Inc. v. City of Urbana (Feb. 2,
1982), 10th Dist. No. 81AP-346, 1982 Ohio App.
LEXIS 13164, 1982 WL 396Qur court reviewed
Craft General Contractorsafter a summary
judgment was granted in favor of the city of
Urbana as against a contractéd., 1982 Ohio
App. LEXIS 13164, at *8, 1982 WL 3960, at il
that case, we framed one of the issues as follows:
"Is appellant precluded from recovery because of
its failure to submit its claim to appellee, Citfy o
Urbana, within the time limit as set out in the
contract?"ld., 1982 Ohio App. LEXIS 13164, at
*11, 1982 WL 3960, at *4In response to this
issue of timing, we held that genuine issues of
material fact existed because of the knowledge the
city had, the oral notice of the complaints
provided by the contractor, and the lack of
prejudice to the city over the untimely submission
of an earlier, [**16] written noticeld., 1982
Ohio App. LEXIS 13164, at *11, 1982 WL 3960,
at *8. We therefore reversed and remanded the
matter for a trial.ld., 1982 Ohio App. LEXIS
13164, at *11, 1982 WL 3960, at.*9

[*P16] In the instant matter, unlike the claim
raised inCraft General Contractorsthere were
many alleged deficiencies in the one-page, $ 1.1
million claim submitted by Stanley Miller. The
trial court noted all of the specific Article 8
requirements in its decision before generally
finding that Stanley Miller had not waived its
claim by failing to strictly comply with Article 8.

[*P17] In Dugan & Meyers the Supreme
Court of Ohio held:
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[W]e reject [the Contractor's]
argument that it was excused from
complying with the specific change-
order procedure for requesting
extensions because the state had
actual notice of the need for changes
to the deadline, and therefore any
failure to comply with procedure
was harmless error. The record lacks
evidence of either an affirmative or
implied waiver by the department or
OSU of the change-order procedures
contained in the contract. [The
Contractor] has not convinced us
that its failure to request extensions
was harmless to OSU. To the
contrary, [the Contractor] [**17]
agreed that the contract language
stated that failure to provide written
notice "shall constitute a waiver by
the Contractor of any claim for
extension or for mitigation of
Liquidated Damages." The court of
appeals correctly concluded that [the
Contractor] "has not demonstrated
that it was entitled to disregard its
obligations under that part of the
contract[.]"

Id. at P41 quotingDugan & Meyers Constr. Co.

v. Ohio Dept. of Adm. Servs., 162 Ohio App.3d
491, 2005 Ohio 3810, P40, 834 N.E.2d 1
Therefore, underDugan & Meyers [HN4]
something more than actual notice on the part of
the state is required to excuse a contractor from
complying with its obligations regarding change-
order procedures in public works contracts.

[*P18] Unlike the trial court inCleveland
Construction it is clear that the trial court in the
instant matter considered the issue of whether
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Stanley Miller waived its right to an equitable
adjustment under Article 8. Although the record
contains evidence relating to the position that
OSFC may have waived strict compliance with
Article 8, it is clear that the trial court did noase

its decision on this evidence. Instead, the trial
court based its decision upon evidence showing
that OSFC had [**18] notice of Stanley Miller's
concerns and failed to remedy them. Rather than
supporting a finding on the issue, these failures
actually undermine the idea that OSFC waived the
Article 8 procedures. Sestate ex rel. Athens Cty.
Bd. of Commrs. v. Bd. of Dirs., 75 Ohio St.3d 611,
616, 1996 Ohio 68, 665 N.E.2d 2QZHNS5]
"Waiver is a voluntary relinquishment of a known
right."). Indeed, failing to remedy issues not
properly raised through the Article 8 procedure
would have no bearing on OSFC's voluntary
relinquishment of known rights under Article 8
procedure. Again, something more than actual
notice is required. This is particularly true igHt

of the fact that the parties had complied with the
Article 8 procedure at various points through the
Lehman project. The trial court noted that "the
parties followed the contractual claims procedure
on numerous occasions" resulting "in change
orders and adjustments to the contract price
totaling approximately $ 100,000." (Trial court's
decision, at 20.) On the other side, however,
Stanley Miller cites change orders, which
demonstrate that equitable adjustments were made
to the contract without complying with the
specific Article 8 procedure. Under the guidance
of Dugan [*19] & Meyers these are the
competing positions on the issue of waiver.

[*P19] Further, it is clear that the trial court
decided this matter, at least in part, on the porti
of Conti Corp. v. Ohio Dept. of Adm. Servs.
(1993), 90 Ohio App.3d 462, 629 N.E.2d 1073
that we expressly overruled inCleveland
Construction While we acknowledge that
Cleveland Construction was decided after the trial
court rendered its decision in the instant matter,
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we cannot ignore the trial court's reliance on the
portion of Conti that now has no precedential
value. As a result, the trial court would now be
more adept at analyzing the issue of waiver, along
with the pertinent evidence, in light of our recent
decision inCleveland ConstructionAdditionally,

we reject Stanley Miller's contention that
Cleveland Construction should only have
prospective effect.

[*P20] [HN6] "Waiver is an affirmative
defense."Cleveland Construction at P4<iting
Civ.R. 8(C) An affirmative defense acknowledges
the validity of a claim but asserts some legal
reason why the plaintiff is precluded from
recovering on the claim. Id., citin§tate ex rel.
Plain Dealer Publishing Co. v. Cleveland, 75
Ohio St.3d 31, 1996 Ohio 379, 661 N.E.2d.187
Because waiver is an affirmative defense, [**20]
OSFC bore the burden of proving it at trial.
Cleveland Construction at P48ust as our court
did in Cleveland Constructignwe find that the
trial court must consider this affirmative defense.
We therefore sustain OSFC's first assignment of
error and remand this matter to the trial courtitfor
to determine whether OSFC met its burden of
proving waiver based upon the evidence in the
record.
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[*P21] OSFC's second and third assignments
of error necessarily depend upon findings yet to
be made by the trial court. The same can be said
of the issues presented in Stanley Miller's cross-
appeal and OSFC's motion to dismiss Stanley
Miller's cross-appeal.

[*P22] Based upon the foregoing, we sustain
OSFC's first assignment of error. This resolution
renders moot OSFC's second and third
assignments of error, renders moot Stanley
Miller's cross-appeal, and renders moot OSFC's
motion to dismiss Stanley Miller's cross-appeal.
We therefore reverse and remand this matter to
the trial court for further proceedings in
accordance with law and consistent with this
decision.

Judgments reversed and remanded with

instructions;

Cross-appeal rendered moot;

Motion to dismiss cross-appeal rendered
moot.
SADLER and MCcGRATH, JJ., [*21]

concur.
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STANLEY MILLER CONSTRUCTION CO., Plaintiff v. OHIO SCHOOL
FACILITIES COMMISSION, et al., Defendants

Case No. 2006-04351
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PRIOR HISTORY: Stanley Miller (onstr. Co. v.
Ohio Sch. Facilities Comm'n, 2010 Ohio 63
2010 Ohio App. LEXIS 5347 (Ohio Ct. Ag
Franklin County, Dec. 28, 2010)

CASE SUMMARY:

OVERVIEW: Although defendants breached
construction contract and that breach proxime
caused plaintiff dmages in the form «
unanticipated extra costs, plaintiff waived itshti
to an equitable adjustment to the contract in r
cases because plaintiff failed to comply with
contractual claims process; the only exceptiol
the waiver was plaintiff's aim for additional cost
in the site work division. Defendants did 1
challenge plaintiff's claim for intere

OUTCOME: Judgment entered in favor of plaint
for $ 44,757.39.

LexisNexis(R) Headnotes
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Civil Procedure > Trials > Jury Trials > Provinc
of Court & Jury

Contracts Law > Contract Conditions
Provisions > Waivers > General Overvi

[HN1] Waiver of a contract provision may
express or implied. Waiver by estoppel exists w
the acts and conduct of a party are inconsistettt
an intent toclaim a right, and have been such a
mislead the other party to his prejudice and the
estop the party having the right from insisting i
it. Waiver by estoppel allows a party's inconsis
conduct, rather than a party's intent, to estaldi
waiver of rights. Whether a party's inconsist
conduct constitutes waiver involves a fac
determination, and such a factual determinatic
properly made by the trier of fa

Contracts Law > Remedies > Equitable Reliet
General Overview

Contracts law > Types of Contracts > Expre
Contracts

[HN2] Absent proof of bad faith or fraud, .
equitable action for unjust enrichment will not
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when the subject of the claim is governed by ancourt and remanded the case for further

express contract. proceedings.Stanley Miller Constr. Co. v. Ohio
Sch. Facilities Comm., 10th Dist. Nos. 10AP-298,
10AP-299, 10AP-432, 10AP-433, 2010 Ohio 6397.
(Stanley Miller I1.)

[*P3] On October 19, 2011, the parties were
ordered to submit briefs upon remand and on
[HN3] A plaintiff may not pursue a claim for relief January 6, 2012, all such briefs were [**2]
sounding in negligence where the loss is purelysubmitted.! The case is now before the court for a
economic in nature. decision?

Torts > Damages > Economic Loss Doctrine

JUDGES: [**1] Judge Joseph T. Clark. 1 For good cause shown, Stanley Miller's
December 29, 2011 motion for an extension
of time is GRANTED instanter and OSFC's
December 19, 2011 motion to strike is

OPINION BY: Joseph T. Clark
DENIED.

2 On September 1, 2006, Canton City
OPINION School District (Canton) filed a petition
seeking the removal of a case arising from
the same transaction pending in Stark
County Common Pleas Courgee Stanley

DECISION Miller Constr. Co. v. OSFCCt. of Cl. No.

[*P1] Plaintiff, Stanley Miller Construction 2006-05632-PR. Although the two cases
Company (Stanley Miller), brought this action were combined for trial, the court will issue a
against defendants, Ohio School Facilities separate decision for each case.

Commission (OSFC) and State of Ohio, alleging [*P4] Stanley Miller entered into a contract

bregch of _contract, negl!gence, and urUUStwith OSFC and Canton in January 2003, for the
enrichment. The case was tried to the court on the . :
issues of liability and damages construction of what was to be the Lehman Middle
y ges. School (Lehman project). During the construction
[*P2] On March 1, 2010, this court entered phase, ownership of the proposed middle school
judgment in favor of Stanley Miller in the total Was to be shared by OSFC (77 percent) and Canton
amount of $404,276.93 (Stanley Miller ). The court (23 percent).* Stanley Miller was a prime
concluded that Stanley Miller was entitled to an contractor on the project hgv_mg been awarded a
equitable adjustment to the contract as follows;contract for numerous divisions of the work,
$273,925.85 for masonry; $8,658.35 for site work; including the division for masonry, which was the
$80,930.10 for roof trusses: $4,018.79 for sewerlargest single component of the project. Jeffrey
work: and $36,074.04 for interest earned. OSFCTuckerman, OSFC's project administrator, selected
appealed the decision of this court and StanleyRuhlin  Construction (Ruhlin) as construction

Miller filed a cross-appeal. On December 28, 2010,manager [**3] for the Lehman project. According
the court of appeals reversed the decision of thigo Tuckerman, Ruhlin was an extension of OSFC

A-18
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with respect to the management of the Lehmammeddling of Ruhlin resulted in delays and extra
project. work.

[*P6] On July 2, 2004, the scheduled project

completion date, Stanley Miller submitted a one-

3 OSFC and Canton will be referred 10 ha46 gocument to OSFC wherein Stanley Miller
collectively as "OSFC" throughout this yemanded that OSFC make an equitable adjustment

decision. to the contract price of more than $1.1 million in

[*P5] Stanley Miller alleges that their work on order. _to ComP?”Sate St.anley. Miller  for
the Lehman project was plagued by a myriad ofunantlupated additional costs it had incurred o t
S'project. The document was authored by Stanley

costly inefficiencies that were caused by factors™ ) i !
Miller Vice President and Co-owner, Steve Miller,

outside of its control. For example, Stanley Miller ] :
alleges that the combined effect of a hopelessly'a‘nd became known at trial as the “one-page, $1.1

flawed construction schedule and the persistenf’nllllon claim.” (Plaintiffs Exhibit 64.) The
document reads as follows:

Est. Actual Difference

Masonry costs including labc 2,274,738.0 2,751,130.7 (476,392.77
material and equipment

Cold Weather Prote 0.0C 35,973.2 (35,973.27

Backfill Retaining Wall 17,400.01 51,707.8 (34,307.84

Concrete Cos 404,200.0 507,029.9 (102,629.96

Clean Up Cos 23,000.01 56,583.2! (33,583.29

Temp. Roads, Repair S-grade 8,500.0( 25,973.0. (17,473.04

Sewer Wor 53,700.01 71,364.5. (17,664.53

Roof Trusse 221,600.0 291,974.3 (70,374.39

Total Losse (788,598.7¢

Total OH & Proit (350,000.0C

(1,138,598.7¢

Current Contrau 5,923,846.1

A-19
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Est.

Actual Difference

Costs as of this da (6,660,747.8(

(7/1/04)
(736,901.61
Estimated costs to complete, (Concrete bills yetrtive and labor to install cu (51,6¢7.18
and sidewalk along Broad St.)
(788,598.7¢

[*P7] [**4] Although there were some
subsequent communications between the parties
regarding the claim and a brief meeting which
occurred in July 2004, it is clear that no payment
was made. Plaintiff now seeks to recover these
additional costs under theories of breach of
contract, negligence, and unjust enrichment. The
third-party complaint states a claim for contrattua
indemnity.

I. MASONRY CLAIM

[*P8] In Stanley Miller |, the court awarded
Stanley Miller the sum of $273,925.85 on its claim
for damages arising out of bid package 4A
pertaining to masonry: For this division of the
work, Stanley Miller was to provide "all labor,
equipment, material and supervision as required to
complete exterior and interior masonry, including
site work masonry, insulation, caulking and related
work as shown on the Contract Documents.” This
court determined that OSFC breached the contract
by failing to provide Stanley Miller with a workagbl
construction schedule and by wrongfully interfering
with Stanley Miller's means and methods.
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4 Stanley Miller was awarded a contract for
multiple divisions of the work on the
Lehman project, including the following:

"1l. Bid Package 2B - Site Workis
generally all labor, equipment, [**5]
material and supervision as required to
complete: site development, removal of
existing concrete and asphalt, earthwork,
asphalt paving, concrete walks and curbs,
sewer collection systems, bicycle parking
racks, landscape work, and site concrete.

"2. Bid Package 3B - Interior Concrete
Slabs is generally all labor, equipment,
material and supervision as required to
complete: slab on grade and slab of deck.

"3. Bid Package 4A - Masonry is
generally all labor, equipment, material and
supervision as required to complete: exterior
and interior masonry, including site work
masonry, insulation, caulking and related
work as shown on the Contract Documents.

"4. Bid Package 5B - Miscellaneous
Metals is generally all work required to
provide materials and complete installation
of materials such as ladders, stairs, handrails,
etc., which includes offloading, shakeout,
raising, bolting, cutting, welding, alignment,
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shop priming, galvanizing and touch-up. The various points through the Lehman project. The tria
Prime Contractor responsible for this work court noted that "the parties followed the
shall be termed the Miscellaneous Steelcontractual claims procedure on numerous
Installation Contractor (MSIC). occasions" resulting "in change orders and
adjustments to the contract price totaling
approximately $100,000." (Trial court's decision, a
20.) On the other side, however, Stanley Miller
cites change orders, which demonstrate that
. : : equitable adjustments were made to the contract
!nsul.atlon, EIFS, sh.lngled and metal roof, all | :thout complying with the specific Article 8
interior and exterior doors, frames, and procedure. Under the guidancelifgan & Meyers

hardware, rolling security gates, glass andiese are the competing positions on the issue of
glazing, studs and drywall, all flooring, waiver." Stanley Miller 11, 18
finish carpentry, caulking, gypsum board

walls, acoustical ceilings, paint, division 10 [*P10] Stanley Miller argues on remand that it
specialties, stage equipment, projectiondid, in fact, comply with Article 8 notice provisie

screens, athletic equipment, and gym with regard to its masonry claim. Article 8 details
bleachers." (Plaintiffs Exhibit 2.) the procedure for requesting additional payment.

. o _ The [**8] relevant provision of the parties'
[*P9] In reversing the decision of this court, agreement reads as follows:

the court of appeals, in Stanley Miller II, stated:

"[lt is clear that the trial court in the instamiatter [*P11] "8.1.1 Any request for equitable
considered the issue of whether Stanley Miller adjustments of Contract shall be made in writing to
waived its right to an equitable adjustment underthe Architect, through the Construction Manager,
Article 8. Although the record contains evidence and filed prior to Contract Completion, provideeé th
relating to the position that OSFC may have waivedContractor notified the Architect, through the
strict compliance with Article 8, it is clear théte ~ Construction Manager, no more than ten (10) days
trial court did not base its decision on this enitke  after the initial occurrence of the facts which e
Instead, the trial court based its decision uponbasis of the claim. To the fullest extent permitbgd
evidence showing that OSFC had notice of Stanleytaw, failure of the Contractor to timely providecu
Miller's concerns and failed to remedy them. Rathemotice and a contemporaneous statement of
than supporting a finding on the issue, theseredlu damages shall constitute a waiver by the Contractor
actually undermine the idea that OSFC waived theof any claim for additional compensation or for
Article 8 proceduresSee State ex rel. Athens Cty. mitigation of Liquidated Damages."

Bd. of Commrs. v. Bd. of Dirs., 75 Ohio St. 3d 611, . .

616, 1996 Ohio 68, 665 N.E.2d 2¢27] ("Waiver [*P12] Although Article 8.1.1 clearly requires
is a voluntary relinquishment of a known right.”). that a written claim be filed prior to contract
Indeed, failing to remedy issues not properly rise completion, there is no writing requirement for the
through the Article 8 procedure would have no10-day notice.* Consequently, the court must
bearing on OSFC's voluntary relinquishment of €x@mine both the written and oral communications
known rights under Article 8 procedure. Again, between Stanley Miller and Ruhlin in order to
something more than actual notice is required. Thiglétermine whether Stanley Miller complied with the
is particularly true in light of the fact that tparties ~ Otice provision of Article 8.1.1.

had complied with the Article 8 procedure at

"5. Bid Package 9A - General Trades
Packageis generally all labor, equipment,
material and supervision as required to
complete: [**6] Rough and finish carpentry,

A-21
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5 This case is distinguishable from [*P17] "6.4.2 The Contractor's request shall
Tritonservices, Inc. v. Univ. of Cincinnati, provide the following information so that a timely

Ct. of Cl. No. 2009-02324, 2011 Ohio 7010 response may be made to minimize any resulting
in that Article 8 of the [**9] contract in damages, injury or expense.

Tritonservices required the contractor to

provide a 10-day notice in writing. [*P18] "6.4.2.1 Nature of the interference,

disruption, hindrance or delay;

[*P13] Stanley Miller contends that it
complied with Article 8.1.1 by notifying Rubhlin,
within 10 days of the initial occurrence, of thetta . : _
which are the basis of the masonry claim. StanleyHiSruption, hindrance or delay;
Miller maintains that the record is replete with [*P20] "6.4.2.3 Date (or anticipated date) of
evidence of notice in the form of progress meetingcommencement of the
notes, letters, e-mail correspondence, and tria|1
testimony regarding job site conversations. Indeed,
this court has previously found that, with respgect [*P21] "6.4.2.4 Activities on the Construction
both the problems with the schedule and theSchedule which may be affected by the
interference of Ruhlin, OSFC had actual notice ofinterference, disruption, hindrance or delay, ovne
the facts which are the basis of the claim foractivities created by the interference, disruption,
damages. Moreover, given the frequency and timinchindrance or delay and the relationship with
of the oral and written communications in the existing activities;
record, the court finds that such notice was timely

given within 10 days of the initial occurrence. [*P22] "6.4.2.5 Anticipated duration of the
interference, disruption, hindrance or delay;

[*P14] In fact, with respect to the masonry
division, the evidence also reveals that Stanley ["P23] "6.4.2.6 [**11] Specific number of
Miller submitted a written request for an extension days of extension requested; and
of time pursuant to Article 6 of the contract. Alé
6 provides as follows:

[*P19] "6.4.2.2 Identification of persons,
entities and events responsible for the interfezenc

interference, disruption,
indrance or delay;

[*P24] "6.4.2.7 Recommended action to avoid
or minimize any future interference, disruption,

[*p15] "6.4 REQUEST FOR EXTENSION hindrance or delay." (Emphasis added)

[*P16] "6.4.1Any request by the Contractor [*P25] Unlike the 10-day notice required by
for an extension of time shall be made in writing t Aticle 8.1.1, a request for an extension of time
[**10] the Construction Manager no more than ten pursuant to Article 6 must be submitted in writing.

(10) days after the initial occurrence of any In this case, the evidence of a written request
condition which, in the Contractor's opinion, regarding Stanley Miller's masonry claim appears in
entitles the Contractor to an extension of time.he form of correspondence addressed to Joel Reott,

Failure to timely provide such notice to the Ruhlin's project manager, from both Steve Miller
Construction Manager shall constitute a waiver by @nd Keith Hoffman, = Stanley Miller's  project
the Contractor of any claim for extension, damagesmanager. These correspondence evidence Stanley

or mitigation of Liquidated Damages, to the fullest Miller's efforts, at the earliest stages of thejgrg
extent permitted by law to inform Ruhlin of Stanley Miller's problems with

the baseline schedule. Steve Miller informed Ruhlin
in February 2003, that there was insufficient time

A-22
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built into the schedule for Stanley Miller to contemporaneous statement of damages either
complete critical activities. In a correspondenceorally or in writing. In fact, the evidence estabiés
dated February 12, 2003, regarding "proposedhat Stanley Miller did not provide any statemeht o
adjustments to the schedule,” Steve Miller damages until it filed its one-page, $1.1 million
identifies, by item number, each activity for whigh claim just prior to the project completion date.
time extension is requested, along with theThus, compliance with Article 8.1 has not been
scheduled duration for each activity and thedemonstrated by the evidence.

"revised duration" requested by Stanley Miller. . .
(Plaintiffs [**12] Exhibit 15.) Stanley Miller [*P29]  Nevertheless, following the Steve

requested, in total, that 174 days be added to itMiller correspondence, Stanley Miller continued to
scheduled activities. voice concerns about the poor schedule and the

effects such a schedule was having and would

[*P26] Reott responded to this request bycontinue to have on the efficient progress of
updating the schedule to incorporate some of themasonry work. In July 2003, Hoffman wrote to
revised dates requested by Stanley Miller. HoweverReott that the schedule was "illogical at best.hik
when Steve Miller reviewed the new schedule heletter, Hoffman complained that the schedule
realized that, with a few exceptions, Stanleyerroneously required interior masonry walls to be
Miller's suggested revisions were not incorporatedcompleted before the structure was fully enclosed.
into the new schedule. On February 25, 2003, Stevéle also stated that the schedule "is only seventy-
Miller sent a follow-up correspondence to Reott five 75% complete and [**14] cannot be used
wherein he explained Stanley Miller's position as effectively." (Plaintiffs Exhibit 20.) Hoffman
follows: "I cannot sign your schedule in its presen advised Reott that proceeding with the work
form. With regard to the masonry, | asked for anpursuant to the schedule was not efficient. Finally
additional 174 days. In return you gave me 44, ofHoffman offered to meet with Reott to revise the
those 44 days most have little affect (sic) on theschedule and asked Reott for an electronic copy of
critical path. On three (3) items which do afféstt the schedule to facilitate that end.
critical path, you decreased my time by 40 days. On

other critical path items you gave me a total of 24  L['P30] None —of these subsequent
days. The bottom line is that | need more dayscorrespondence were as specific as those sent by

especially on bearing CMU walls & brick veneer.” Steve Miller in February 2003. Moreover, as noted
(Plaintiff's Exhibit 16.) above, Stanley Miller did not provide any statement

of damages, either orally or in writing, until just

[*P27] The court's review of Steve Miller's prior to the project completion date. Thus, thertou
correspondence to Reott reveals that Stanley Millerconcludes that Stanley Miller failed to comply with
complied with Article 6.4 in requesting an the 10-day notice provisions of Article 8.1.1 with
extension of time. Additionally, Steve Miller's respectto the masonry division.
follow-up [**13] correspondence represents notice
to Ruhlin and OSFC of Stanley Miller's potential ~ [P31] The same can be said of the negative
Article 8 claim for compensation in an amount impact that Ruhlin's project superintendent, Brad

equal to the extra costs associated with as many ad/@y, may have had on the masonry division.
134 days of masonry work. Although Reott testified that he did not specifigal

recall any Stanley Miller complaints about Way,

[*P28] However, even though Ruhlin had and that he "vaguely remembers" Stanley Miller's
actual notice of such facts, there is no evidehae t request that Way be removed from the project, the
Stanley Miller provided Ruhlin  with a evidence proves that Stanley Miller frequently
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expressed serious concerns about Way. For
example, in a September 4, 2003 letter to Reott,
Hoffman requested [**15] that "any
communication between Ruhlin and Stanley Miller
be directed either through this office or our jdte-s
superintendent, Donnie Kramer. Please do not give
direction to any other field personnel." (Plairgtiff
Exhibit 23.) The evidence establishes that thietet
was in reference to Way's interference. The very
next day, Hoffman wrote Reott complaining that
"there is no money in our bid to pay field persdnne
to discuss the job with [Way]. This disruption in
work-flow adds up over the length of the job and is
not recoverable." (Plaintiff's Exhibit 24.) David
Krutz, Ruhlin's project executive, testified that h
had oversight responsibility for all RuhlinfOSFC
projects, of which there were many. Although he

gymnasium. In a March 15, 2004
correspondence, Hoffman criticizes Way's
conduct as follows: "ltem 5: Brad Way is on
site to ensure that products are installed per
the specifications, | agree. He is also there to
see that the project proceeds in accordance
with the schedule and specifications. The
specifications are clear, in that, during a
dispute, the work is to be performed so as
not to delay the construction schedule. This
project was held hostage for 45 days due to a
disagreement about the value of a credit and
because the manufacturer's recommendations
were ignored." (Plaintiffs [**17] Exhibit
46.)

[*P33] Based upon the foregoing, the court

visited the Lehman project job site on only a half- finds that even though OSFC had actual notice that

dozen occasions, he testified that in early 2004 h
was aware that Stanley Miller was having trouble
with Way.

May was having a negative impact on Stanley
Miller's work in the masonry division, none of the
correspondence between Stanley Miller and Ruhlin

contain a contemporaneous statement of damages as
[*P32] When Stanley Miller's complaints were required by Article 8.1.1 and there is no persuasiv
not addressed, Hoffman requested that Way bevidence that such a statement was provided orally.

removed from the project. In his March 11, 2004
letter to Reott, Hoffman recommended Way's
removal to "avoid or minimize any future
interference, disruption, hinderance or delay."
(Plaintiff's Exhibit 43.) The trial testimony givdyy

[*P34]
Miller provided Ruhlin with timely notice of facts
which support as many as
uncompensated masonry work directly attributable

In conclusion, even though Stanley

134 days of

[**16] both Ruhlin and OSFC personnel involved to the faulty schedule, and which form the basia of

in the project convinces the court that Stanley
Miller's request for Way's removal was no

seriously considered by OSFC. However, as wa§”eth0ds’
| contemporaneous statement of damages. Thus, the

noted by the court of appeals in Stanley Miller |

claim for unspecified delays caused by Brad Way's
¢ interference with Stanley Miller's means and

Stanley Miller never provided a

OSFC's failure to address Stanley Miller's concernS@Urt finds that Stanley Miller failed to provide

about the interference of Way, actually supports a

n

otice of its claim as required by Article 8.1.1tlé¢

finding that OSFC intended to hold Stanley Miller contract. Further, pursuant to Article 8.1.1, the

to the contractual notice requirements of Article failure of notice results in a waiver by Stanley
8.1.1: that such requirements were not waived. Miller of its right to an equitable adjustment okt
contract to compensate it for the additional casts

the masonry division.

6 The record establishes that the issue came  [*P35] Stanley Miller argues, in the
to a head during the painting activities of alternative, that OSFC, by [**18] and through
Stanley Miller's subcontractor in the school Ruhlin, waived strict compliance with the notice
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requirements of Article 8.1.1 by its words and partnering | will submit this request to the
conduct. [HN1] "[W]aiver of a contract provision Commission." (Defendants' Exhibit AA.)
may be express or implied.' * * * "[W]aiver by

estoppel" existsvhen the acts and conduct of a . .
party are inconsistent with an intent to claim a &!though OSFC's construction manager expected

right, and have been such as to mislead the othertaniey Miller to comply with the notice provisions
party to his prejudice and thereby estop the party®f Article 8.1.1, exceptions could be made, on a
having the right from insisting upon it * * » claim by claim basis.
Waiver by estoppel allows a party's inconsistent *

: : [*P40]
conduct, rather than a party's intent, to estatdish Ruhlin agreed to pay Stanley Miller for work

i i LI 3 * * '
yva|ver. of rights. ] Whethgr a_ party's performed in excess of that which was required by
inconsistent conduct constitutes waiver involves &he contract some form of correspondence would
; ; * kK !
factual.de'Fern?lnatlon, and SUCh, a factual be issued to document the agreement. For example,
determination is properly made by the trier of fact [*20] a July 23, 2004 e-mail string evidences an
Lewis & Michael Moving and Storage, Inc. v. agreement to pay Stanley Miller for approximately

Stofcheck Ambulance: Serv., Inc., 10th Dist. Nog, 160 of additional painting. (Plaintiff's Exhibit
05AP-662, 2006 Ohio 3810, 29;3quotingNatl. 34.) Similarly, a May 27, 2004 correspondence

City Bank v. Rini, 162 Ohio App. 3d 662, 2005 Ohiofrom Reott to Hoffman memorializes a negotiated

40_41’ ﬂ24_’ 834 N.E.2d 836 (11th DisBpe also agreement regarding payment for defective curbs.
Tritonservices, supra, at §27 (Defendants' Exhibit 1.)

[*P39] It is clear from Reott's letter that

There is also evidence that where

The evidence of the parties' course of [*P41]  Similarly, Article 7.3.1 expressly

performance suggests that Article 8.1.1 compliancepermi,[S OSFC to issue a Field Work Order (FWO)
was expected by OSFC but that such compllance?n lieu of a formal change order for additional wor

could be waived with respect to certain claims. costing no more than $10,000. Correspondence in

[*P36] For example, in a December [**19] March and April 2005 also evidence the fact that

15, 2003 letter to Hoffman, Reott stated: the parties utilized both the change order prooéss
Article 7 and the Article 8 dispute resolution

[*P37] "I received your Article 8 - Request for process throughout the course of the project.
Equitable Adjustment of the Contract in the amountMoreover, as noted above, Stanley Miller complied
of $8,142.52 today for the stairwell landings. with the Article 6 process for requesting extension
Article 8 - Dispute Resolution Procedure Item 8.1.1of time on more than one occasion as evidence by
states the following - Any request for equitable Hoffman's March 11, 2004 letter to Reott.
adjustment of Contract shall be made in writing to
the Architect, through the Construction Manager, [*P42] As noted by .this court in Stanley
and filed prior to Contract Completion, providee th Miller 1, the contractual claims procedure resulted
Contractor notified the Architect, through the in change orders and adjustments to the contract

Construction Manager, no more than 10 days afteP'iC€ fotaling approximately ~$100,000. The
the initial occurrence of the facts which are the correspondence admitted into evidence as Plantiff

basis of the claim. Exhibits 72-74, show that Stanley Miller submitted
Change Order requests for a number [**21] of

[*P38] "Stanley Miller is out of their claim items of work that had previously been completed;
right for this issue, however in the spirit of that subsequent meetings  attended by
representatives of Stanley Miller, Ruhlin, OSFC,
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and the project Architect resulted in the resolutio disruption and the relationship with existing
of many of these requests; and that further disputectivities;
resolution meetings were discussed regarding the

remaining disputed items. [*P50] "8.1.2.4 Anticipated duration of any

delay, interference, hindrance or disruption;

[*P43] The evidence clearly demonstrates that
time was of the essence on this project and tmat, o
many occasions, the parties agreed that Stanle
Miller would perform certain work and that either a
change order or agreed adjustment to the contract

price would be negotiated at a later date. Thegsart $1.1 million claim submitted by Stanley Miller

referred to t.he later pra_ctlce as ‘"partnering. completely and utterly fails to comply with the
However, neither the existence of the FWO pp5e citeq requirements of Article 8. With respect

procedgre under Artlgle _7'3'1 nor the copcept %o the masonry portion of the claim, Stanley Miller
partnering support a finding that OSFC waived thesimply subtracted its total estimated costs [**28]

Art!cle 8.1.1 notlce.reqwr.ements. either for magpnr the masonry division from total actual masonry
claims or on a project wide basis as Stanley M'”ercosts in order to arrive at $476,392.77. The one-

now contends. page document is not notarized; it does not idgntif
[*P44] Moreover, even if the court believed the persons, entities and events responsible éor th

that such notice provisions were waived in respec€l@m; it does not set forth the activities on the
to the masonry division, the court must stil Construction Schedule affected by the claim or new

determine whether Stanley Miller complied with the 2ctivities  created by any delay, interference,
remaining requirements of Article 8.1 with respect Nindrance or disruption and the relationship with

to any portion of the masonry claim for [*22] existing activities; and it does not identify the

which proper notice had been waived anticipated duration of any delay, interference,
hindrance or disruption. The claim does not even

[*P45] Article 8.1 further provides: state when the delay, interference, hindrance or

. o disruption occurred.
[*P46] "8.1.2 In every such written claim filed

in accordance with paragraph GC 8.1.1, the [*P53] Stanley Miller acknowledges the bare
Contractor shall provide the following information bones nature of the one-page claim document, but it
to permit evaluation of the request for equitableargues that OSFC waived its right to strict
adjustment of the Contract. compliance with the requirements of Article 8.1.2

through a course of performance. The court
[*P47] "8.1.2.1 Nature and amount of the disagrees.

claim, which the contractor shall certify before a

notary public is a fair and accurate assessment of [*P54] Article 8.2.1 states: "To avoid or
the damages suffered by the contractor; minimize the filing of requests for equitable
adjustment of the Contract, the Contractor and the
Construction Manager, with the assistance of the
Architect, shall endeavor to timely and proactively
identify, address and resolve matters involving

[*P51] "8.1.2.5 Recommended action to avoid
gr minimize any future delay, interference
indrance or disruption."

[*P52] There is no doubt that the one-page,

[*P48] "8.1.2.2 Identification of persons,
entities and events responsible for the claim;

[*P49] "8.1.2.3 Activities on the Construction - ) > '
Schedule affected by the claim or new activities persons, entities or events which may give risa to
created by any delay, interference, hindrance or
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request [**24] for equitable adjustments of the of receipt of a request for equitable adjustmeifits o
Contract." the Contract filed pursuant to paragraph GC 8.1.1,
_ _ schedule a meeting with the Contractor to

[*P55] There is no question that Stanley jnniement the job site dispute resolution procesiure

Miller's toxic relationsh.ip Wit.h Ruhlin hinderedeth 4 parties agreed to implement as a result of the
process contemplated in Article 8.2.1. Indeed, thase partnering arrangement.”

upon the evidence, the court finds that Stanley

Miller believed that any further resort to the ss [*P59] Stanley Miller sent its one-page claim

with regard to the scheduling issues and thedocument to Jeffrey Tuckerman who forwarded the
interference of Way would have been futile. claim to David Krutz. The document was stamped
However, as noted by the court of appeals in"received" by OSFC on July 2, 2004. According to
Stanley Miller 1l, this belief, even if it was well Krutz, he spoke with Steve Miller shortly thereafte

founded, does not excuse Stanley Miller's patenand asked him to provide some "back-up" [**26]
failure to properly document its masonry claim. documentation to support the claim. Steve Miller

_ _ . reportedly told Krutz he would have something for
[*P56] David Miller, President of Stanley i in August.

Miller, testified that he told his field staff théft

performing the masonry work in the manner desired [*P60] A meeting was held on July 16, 2004,
by Way resulted in extra costs, that Stanley Millerto discuss the $1.1 million claim. In attendance
would simply charge OSFC at the end of the job;were David and Steve Miller, Tuckerman, Krutz,
that he "just wanted to get the job done." Althoughand a representative from both Canton City Schools
Miller's desire to get the job done is laudables hi and the project architect. According to Tuckerman
expectation that OSFC would simply pay for the and Krutz, Steve Miller was asked to provide
extra costs without any documentation to supportdocumentation to back up the claim in accordance
either OSFC's contractual liability for such costs  with Article 8 of the contract. Tuckerman testified
the amount thereof was misplaced. As difficulttas i that the meeting lasted approximately 30-45
may have been to completely and accurately trackninutes and ended when both David and Steve
extra masonry costs associated with [**25] either Miller "walked out."

the schedule deficiencies or Way's interference,

Stanley Miller was contractually obligated to make
the effort. The evidence suggests that Stanle
Miller's method of tracking costs by phase could change order requests for other portions of the
have been used by Stanley Miller to track masonry"’ork' Krutz inquired about back-up documentation
costs attributable to both the poor schedule aad thfor the $1.1 million claim, whereupon Hoffman told

interference of Way, but that no such effort was him to contact Steve Miller. Krutz's subsequent e-
made. mail to Tuckerman, dated April 25, 2005 states in

relevant part: "These three change orders equal the
[*P57] The evidence also shows that OSFC$22,429.44 that was agreed to at the March 24,
made an effort to address Stanley Miller's one-page2005 meeting. There is still $33, 685.16 in disdute
$1.1 million claim in the context of Article 8, ave change order requests from Stanley Miller that the
though the document was patently deficient on itscommission wants to review and discusfien
face. additional information [**27] is presented on the

. ., _ ~ $1 million claim." (Emphasis added.) (Plaintiffs
[*P58] "8.2.2 The Construction Manager, with gy 100 74.)

the assistance of the Architect, shall within 39sda

[*P61] At a March 24, 2005 meeting with
))-Ioffman regarding Stanley Miller's outstanding
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[*P62] Neither Krutz nor Tuckerman ever requested by the Construction Manager or the
received further documentation regarding the $1.1Architect."
million claim. Although Tuckerman acknowledged
that OSFC failed to formally reject the $1.1 mitlio [*P66] Based upon the language of the
claim, and that he wishes he had put something iipontract and the facts of this case, Ruhlin and©SF
writing, it was his understanding that Steve Miller Were obligated to seek additional information from
was planning to follow up with a more detailed Stanley Miller in support of the claim before
document? considering either denial of the claim, payment of
the claim, or the submission of the claim to
alternative forms of dispute resolution. OSFC
clearly made such a request but Stanley Miller
either failed or refused to provide the required
information.

7 R.C. 153.16(Bprovides that a contractor
may bring suit against the owner where a
claim is not resolved within 120 days.
[*P67] To the extent that Stanley Miller
[*P63] While Stanley Miller claims that OSFC argues thaR.C. 4113.62 [*29] prohibits OSFC
was not prejudiced either by the eleventh-hourg . relying upon Article 8.1 in denying Stanley

presentation of the one-page, $1.1 million claime, t  \jijiers claim for an equitable adjustment because
lack of detail and the failure to provide back-the o "delay” in the masonry division was caused by
obligation to comply with the contractual claims g hiin R.C. 4113.6rovides:

process is not conditioned upon prejudice to the

owner. Moreover, the evidence establishes that poor  [*P68] "(C) (1) Any provision of a
weather also contributed to the costs of the Lehmartonstruction contract * * * that is made a parteof
project. In an e-mail string dated April 2004, construction contract, agreement * * * that waives
Hoffman referred to the summer of 2003 as "theor precludediability for delay during the course of
rainiest summer in over 100 years." (Defendantsa construction contract when the cause of the delay
Exhibit H.) Additionally, in the meeting with OSFC is a proximate result of the owner's act or failtore
regarding the one-page, $1.1 million claim, Steveact, or that waives any other remedy for a
Miller complained [**28] to Krutz that costs were construction contract when tisause of the delaig
elevated by a cold winter and a wet spring. Aftria a proximate result of the owner's act or failure to
Hoffman admitted that a portion of the extra time act, is void and unenforceable as against public
required to complete the masonry work was due tgolicy.” (Emphasis added.)

rainy weather but he estimated that portion to be

only ten percent. [*P69] Based upon the totality of the evidence

the court finds that Stanley Miller incurred
[*P64] Furthermore, the evidence at trial increased costs due to inefficiencies in the masonr
establishes that two partially constructed masonrydivision caused both by Ruhlin's inadequate
walls were razed and then reconstructed as a resultonstruction schedule and the interference of Way
of Stanley Miller's errors. Carl Weithman, Stanley in Stanley Miller's means and methods. Although
Miller's masonry foreman, admitted that Stanley Stanley Miller acknowledges that there is a
Miller erred in the framing of a doorway and that distinction between a claim based upon inefficiency
the fix "took about one full day." and a claim based upon delay, Stanley Miller argues
thatR.C. 4113.62egislatively nullifies the entirety

[*P65] Article .8.3.1 states.: ."The .Contrac.tor of Article [**30] 8 as it applies to Stanley Milis
shall promptly provide any additional information
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claim. (See Plaintiff's Brief upon Remand, at p. 9. schedule. Stanley Miller, however, did not file a
The court disagrees. claim for additional costs in the masonry division
. _ until July 2005, when it submitted its one-page,
[*P70] The court of appeals in Stanley Miller ¢ 1 mjlion claim. And, it is clear upon the fage
Il did not addressR.C. 4113'6% Rather, upon e one-page, $1.1 million claim that Stanley Mille
remand, this court was asked to "analyz[e] theeissu simply deducted its bid costs for the masonry
of waiver, along with the pertinent evidence, in gjision from its total masonry costs in order to

light of our recent (decision inCleveland  5ive at $476,392.77. Although Stanley Miller
Construction."Stanley N'I'|Iler Il, 119 The court of  \onresentatives Steve and Dave Miller subsequently
appeals further stated: "We therefore * * * remand _t1anded an Article 8 meeting [**32] at which time

this matter to the tri_al court for it to .determ_ine Steve Miller was asked to provide additional
whether OSFC met its burden of proving waiver jnormation in support of the claim, no further

based upon the evidence in the recotd."at 120 information was provided.
Given the explicit instructions of the court in
Stanley Miller II, Stanley Miller's argument based [*P74] Pursuant to Stanley Miller II, although
uponR.C. 4113.62s without merit. OSFC, by and through Ruhlin, had actual notice of
the facts forming the basis of the masonry claim
[*P71] ~ Moreover, even ifR.C. 4113.62 4. the fact that OSFC, by and through Ruhlin,
nullifies the Article 8.1.1 and renders notice .5,sed or contributed to Stanley  Millers

unnecessary in this case, Stanley Miller was still;,\friciencies in the masonry division, such fadts
required to follow both Article 8.1.2 regarding the . provide a legal excuse for Stanley Miller's
content of the claim and Article 8.3.1 which complete failure to document its claim in

required Stanley Miller to provide additional ,ccorgance with the contract; particularly where
information to OSFC upon request. As noted abovetnere is no convincing evidence of a waiver of the
Stanley Miller completely and utterly failed to qjevant contract procedures by OSFC.
comply with either provision.

[*P75] In short, even though the court
previously concluded, in Stanley Miller 1, that
. : - W= OSFC breached the contract by failing to provide a
Stanley ~ Miller  first began  experiencing \yorkaple construction schedule and by wrongfully
inefficiencies in its masonry operation as a resfilt interfering with the means and methods of Stanley
the faulty schedule and Way's interference, Stanleyijier's masonry work, the evidence establishes tha
Miller "had no idea that this would snowball into Stanley Miller waived its right to an equitable

the mess that it did.” Although the court findssthi 5 4jystment to the contract by failing to complytwit
evidence to be credible, it does not provide allegayhe contractual claims process. The court shall

excuse for Stanley Miller's failure to timely prdei -4 nothing to Stanley Miller with respect to the
a contemporaneous statement of damages Bhasonry claim.

required by Article 8.1.1, file the claim in
accordance with Article 8.2, and subsequently
provide OSFC with additional information
regarding the claim as required by Article 8.3. Il. CONCRETE COSTS

[*P72] In short, it is clear from the testimony
of Stanley Miller field personnel [**31] that when

[*P73] As noted above, in February 2003, [*P76] Given the court's determination that

Stanley Miller documented as many as 134 days of?SFC  [*33] did not waive its right to insist on
additional masonry work not accounted for in the c0mpliance with Article 8.1.1 on a project wide
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basis, the court must review the evidence tocosts to Ruhlin's decision to restrict contractor
determine whether any part of the process wasngress and egress to a single set of doors. Adihou
waived with respect to concrete costs. Similarly, logic suggests that the poor schedule combined with
while this court ruled in Stanley Miller | that the interference by Ruhlin to produce inefficiescie
Stanley Miller's claim for additional labor costs i in the prosecution of the concrete work, there is
the concrete division failed due to a lack of little evidence of Article 8.1 compliance with
necessary proof, upon remand this court must firstespect to this portion of Stanley Miller's claiAs
consider the issue of waiver. noted above, the evidence does not support a waiver
of strict compliance with Article 8 on a projectdei
basis. Accordingly, even if the [**35] court could
find actual notice of the facts forming the basdis o
the claim was timely provided to OSFC, there is no
[*P77] For the concrete division of the work, evidence that Stanley Miller provided OSFC with a
Stanley Miller was required to furnish "all labor, contemporaneous statement of damages as required
equipment, material and supervision as required tdy Article 8.1.
complete: slab on grade and slab of deck." As was
the case with masonry, Stanley Miller claims that
the faulty schedule combined with the interference
by Ruhlin added to the costs of the concrete
division. Stanley Miller's concrete foreman,

Norman George, testified that he was unaware o ] i -
any interference by Way with Stanley Miller's completely fails to comply with Article 8.2 and, as

prosecution of the work. His only complaint was noted above, Stanley Miller also failed to provide

that he believed his crew was required to do moréa"’mk'Ljp documentation pursuant to Article 8.3
leveling on the Lehman project than was requiredWhen requested by OSFC to do so.
on other similar projects. George remembered, [*P80] Moreover, as this court found in

however, that during his work on the concrete gianjey Miller I, even if OSFC had waived strict
*%k
floors he observed [**34] Way storm out of & ;ompliance with Article 8, Stanley Miller failed to

meeting and exclaim, "nobody calls me an aSShOII‘l:produce sufficient evidence to support a findirt th
and gets away with it; you guys are gonna pay."any of its extra costs in this division were ditgct

GtTlorge surmised that Way was referring to Stanley,ntable either to the faulty schedule or te th
Miller.

A. Concrete Division

[*P79] Stanley Miller's one-page, $1.1 million
claim letter seeks an equitable adjustment for
“concrete costs" of $102,829.96. Inasmuch as
concrete work was required in several divisions of
1Stanley Miller's contract, the one-page claim fette

improper interference of Ruhlin with Stanley

[*P78] Hoffman testified that on certain Miller's means and methods.

unspecified occasions, his crews were prevented by

Way from pouring concrete in large quantities at

one time; that concrete was poured in a "piecemealB. Site Work Division
fashion. According to Kramer, Way also prohibited

Stanley Miller from pouring any concrete at all in [*P81] ~ With respect to concrete costs
certain areas even though Stanley Miller hag@ssociated with the site work division, Stanley

already "set up" the area. In Kramer's opinion Miller claims that incomplete plans provided by the

Way's interference turned 40 days of concrete worikdTchitect delayed — Stanley Millers — [**36]
into 60 days, significantly increasing Stanley prosecution of the work. Steve Miller testified ttha

Miller's labor costs. Kramer also attributed extra the Plans did not provide sufficient reference [gin
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to enable Stanley Miller to lay out the concrete
sidewalks. Miller estimated that his crews were
delayed by approximately one month while they C- General Trades Division
waited for additional information from the architec
and that, when work resumed, Stanley Miller was
required to put more men on the job in order to
complete the work in the allotted time.

[*P84] The testimony regarding the concrete
costs allegedly incurred by Stanley Miller in the
general trades division is scant. As noted above,
Stanley Miller was required by the contract to

[*P82] In the court's March 1, 2010 decision, furnish "all labor, equipment, material and
it was determined that Stanley Miller failed to SUPErvision as required to complete: rough and
follow the claims process with respect to this gela fNish carpentry, msulaﬂon, E'FS’ shingled and
claim and that Stanley Miller also failed to coragn metal roof, all interior and exterior doors, frames
the court, pursuant ta€onti Corp. v. Dept. of and hardware, rolling security gates, glass and
Admin. Servs., 90 Ohio App. 3d 462, 629 N.E.2d01azing, studs and drywall, all flooring, finish
1073 (10th Dist. 1993)either that it was unfairly ~CarPentry, ["38] caulking, gypsum board walls,
prohibited from filing an acceleration claim or tha acoustical ceilings, paint, division 10 specialties
filing such a claim would have been a vain act. InSt@ge equipment, projection —screens, athletic
light of the reversal oEonti by the court of appeals €duiPment, and gym bleachers.” (Article 9A.)
in Stanley Miller 1l, the court turns its attention [*P85] It is not evident to the court from the

the issue of waiver. Specifically, whether the above quoted description of the work that any
ewfjence SUPPOHS a flnd_mg that OSFC Wa'ved_therneaningful portion of the general trades division
Article 8 requirements with respect to this portion

¢ Stanlev Miller's clairm involved concrete, and the testimony did not
of Stanley Miller's claim®

enlighten the court on this point, either with restp
to Article 8 notice or the merits of the claimaify.
Accordingly, waiver is not an issue as Stanley
8 In Stanley Miller I, this court determined Miller has not satisfied its burden of proof onsthi
that [**37] recovery under a total cost issue.

theory is unavailable to Stanley Miller for

this element of the one-page, $1.1 million

claim. . SITE WORK

[*PB3] Based upon the evidence in the record, [*P86] With respect to the division pertaining

Stanley Mlller has not convmceq the court thgt to site work, Stanley Miller agreed to provide "all
OSFC waived the contractual claims process W'thlabor, equipment, material and supervision as

rﬁspeﬁt to the :o;crete Ida'm Conshequently, Eyeh?equired to complete: site development, removal of
thoug OSF(? a a.ctua .not|ce OfF € faCtS_W Ic existing concrete and asphalt, earthwork, asphalt
form the basis of this claim, there is no evldencepaving, concrete walks and curbs, sewer collection

.upor.l which Fhe. court can infer thgt OSFC yvalved systems, bicycle parking racks, landscape work, and
its right to insist that Stanley Miller provide a site concrete.” (Article 2B.)

contemporaneous statement of damages, that

Stanley Miller file a claim in compliance with [*P87] Stanley Miller claims that when it
Article 8.2, and that Stanley Miller provide arrived at the job site to begin the constructibm o
additional relevant information when asked by retaining wall, the conditions were materially
OSFC. different than those that were represented to
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bidders. Specifically, Stanley Miller asserts tlaat those upon which the Contract Documents permit
substantial [**39] amount of fill was either miagi  the Contractor to rely and differ materially from
from the site or unuseable, and that it was reduire those ordinarily encountered and generally
to purchase additional fill and provide additional recognized as inherent in Work of the character
labor and equipment in order to restore the site tgorovided for in the Contract, causing an increase o
the proper grade. According to Stanley Miller, decrease in the cost of the Contraat,appropriate
additional costs of $34,307.84 were incurred is thi Change Order shall be processedEmphasis
process. added.)

[*P88] Way testified that sufficient fill [*P91] Both Way and Reott recalled that a
material was, in fact, on site but that Stanleyldlil change order was issued for the work on the
was not permitted to use the fill due to its own retaining wall in the amount $10,000 or $12,000;
negligence in allowing the material to become neither witness identified the [**41] specific
saturated with water. OSFC also claims that Stanlexchange order. Way believed the change order
Miller has waived this claim inasmuch as it agreedcompensated Stanley Miller for the costs incurred
to assume such costs as evidenced by &o thaw soil left on site. Based upon the totatify
correspondence dated March 21, 2003. (Defendantshe evidence, the court finds that Stanley Millas h
Exhibit P.) Defendants' Exhibit P is a letter dedft proven that the cost to purchase the additional
by Reott memorializing his understanding as to thebackfill and the additional labor associated with t
resolution of certain site work issues. Althougtsth fill was a cost to Stanley Miller that was not
correspondence provides some evidence of amontemplated by the agreement. It is simply not
agreement, it is not conclusive given the fact:that reasonable to believe that Stanley Miller agreed to
1) the correspondence was neither generated naabsorb this extra cost without compensation. Aeticl
signed by Stanley Miller; and, 2) the 7.5.3 requires the processing of an appropriate
correspondence conflicts with credible testimonychange order. The court finds, however, that the
from Stanley Miller's employees that the issue ofparties elected to proceed with the work and resolv
costs was not resolved upon completion of thethe issue informally rather than to resort to the
work. See Plaintiffs Exhibit 33. change order procedures. Consequently, Stanley

Miller did not waive its right to seek an equitable

[*P89] When [**40] Defendants’ Exhibit P is  5qistment to the contract by failing to strictly

considered in conjunction with the trial testimony, compiy with the contractual claims process for this
the court is convinced that the site conditionsewer portion of its site work claim.

materially different than those represented in the
bid documents. Specifically, the fill material |efh [*P92] At trial, Stanley Miller's controller,
site was either insufficient to perform the work or Kathy Kneisel, testified that according to Stanley
was unuseable due to factors beyond the control oMiller's company records, the estimated cost to
Stanley Miller. The court is not persuaded by theback-fill the retaining wall was $44,400 and the
testimony that Stanley Miller was at fault for the actual cost was $50,929, resulting in a loss of onl
lack of useable fill. $7,529. The court [**42] finds this figure to bieet
more reliable estimate. Adding allowable overhead

[*P90]  Moreover, the contract provided at ang profit results in a total equitable adjustmet
Article 7.5.3: "The Architect and the Construction ¢g g5g 35,

Manager will promptly investigate the conditions
and if the Architect or the Construction Manager
finds that such conditions do materially differrfro
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IV. SITE CLEAN-UP evidence of a contemporaneous statement of
_ damages.
[*P93] The relevant Articles of the contract
provide in part; [*P100] Additionally, Stanley Miller took no

photographs to support the claim nor did it

[*P94] "2.10.2 If the Contractor fails to clean giherwise document the claim as required by
up during the progress of the Work, the provisibn 0 aicle 82 and 8.3 Although  Kramer

paragraph GC 5.3 may be invoked. acknowledged that his crew completed "clean-up

[*P95] "2.10.3 If the Contractor fails to slips" whenever such work was done, Stanley

maintain the areas adjacent to the Project cledn aanIIer made no gffort to describe the debr.ls
free of waste materials and rubbish, upon Writtenremo\/ed or apportion the costs to the responsible

notification by the Architect or the Construction party. Basgd upon .the fqregqmg, the court f|n.d$ th
Stanley Miller waived its right to an equitable

Manager, the School District Board shall direct the~"*
adjustment for clean up costs.

local jurisdiction having responsibility for theear
to clean the area.

[*P96] "2.10.3.1 The cost of cleaning the areay, ROOF TRUSSES
adjacent to the Project shall be deducted from the
responsible Contractor as the Architect or the [*P101] As part of the general trades division,
Construction Manager recommend and the StateStanley Miller installed metal roof trusses
determines to be appropriate. throughout the project. Hoffman testified [**44]
that prior to the installation of the trusses, he
cautioned Way that the project plans called for
trusses to be installed in such a way that theyldvou
block access to some of the duct work. According
constantly pressured by Ruhlin to clean the site™© Hoffman, WaY_tO'd, Stanley Miller to install .the
even though, in many instances, the debris had bee%usse.s as specified in the .plans,. and the evidence
discarded by other contractors. Although theestabllshes that Stanley Miller did so. When the

contract contained a provision for Ruhlin to bring HVAC contractor subsequently informed Way that
another contractor for the specific purpose of access to the duct work was blocked by the trusses,

Way instructed the contractor to cut the trusses.
According to Stanley Miller site foreman, Ron

Nichols, Way then demanded that Stanley Miller
"fix it."

[*P97] "2.10.3.2 The decision of the State
shall be final."

[*P98] Stanley Miller claims that it was

[**43] cleaning excess debris from the site, Stgnle
Miller claims that it alone was required to do such
work.

[*P99] In  his January 13, 2004
correspondence, Hoffman complains that Ruhlin's
72-hour notice regarding cleanup is "totally withou
merit," however, there is no other convincing
evidence of Article 8 compliance with regard tcsthi
claim. Even if the oral and written communications
provided actual notice to Ruhlin that clean up gost ] i
were being incurred by Stanley Miller in excess of reversal ofConti, supra the court must determine

what was required by the contract, there is noWhether Stanley Miller complied with Article 8

with respect to the claim.

[*P102] In Stanley Miller I, this court found
both that Stanley Miller was entitled to an equigab
adjustment to the contract for the additional ctsts
repair the damaged trusses, and that resort to the
contractual claims process would have been a waste
of time. In light of Stanley Miller Il and given ¢h
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[*P103] As noted above, the evidence does [*P106] Stanley Miller's claim is based upon
not support a waiver of the process by OSFC on ats assumption that, but for the scheduling issues
contract wide basis. In this instance, Ruhlin diear attributable to Ruhlin, the Lehman project would
had actual notice of the facts [**45] that formeth have been under roof before the winter of 2003-
basis of the claim, but there is no evidence of a2004. OSFC argues that Stanley Miller should not
contemporaneous statement of damages. recover the costs of additional cold weather

protection inasmuch as its bid estimate for cold

~['P104] The relevant e\llidencg of an implied \yeather protection exceeds the total actual costs
waiver by OSFC is Hoffman's testimony that Way jncyrred by Stanley Miller. Stanley Miller counters
told him to send a bill to the HVAC contractor. 4 .

Steve Miller testified that the ordinary and usual protection, it was still required to pay for extrald

practice in the construction industry under such,,aaother protection in the winter of 2003-2004.
circumstances is for the aggrieved contractor to

assert its claim against the owner and for the owne [*P107] Putting the merits of Stanley Miller's

to "back-charge" the responsible party. Reottclaim aside, the court finds that Stanley Miller
acknowledged that OSFC uses this practice inwaived its claim to additional cold weather costs
resolving intra-contractor delay claims. In this inasmuch as it did not provide timely notice and a
instance, the responsible party is OSFC, by andontemporaneous statement of damages. The one-
through Ruhlin, inasmuch as Way instructed thepage, $1.1 million claim was submitted in July
HVAC contractor to cut the trusses. 2004, many months after the extra costs were

_ _ incurred. Stanley Miller has [**47] provided no
[*P105] While the evidence may show that the ., yincing evidence of a waiver by OSFC of
filing of a claim by Stanley Miller would be a vain  icle 8.

act, the evidence does not establish a waiver by

OSFC of the claims processAnd, even if such [*P108] Moreover, even if there were a
evidence could be construed as an implied waivemwaiver, Stanley Miller has not satisfied Article28.
of Article 8.1 notice, Stanley Miller subsequently or 8.3. The actual costs of additional cold weather
failed to properly file the claim in accordancetwit protection could have been calculated by Stanley
Article 8.2 or to provide any back up Miller with relative ease, but Stanley Miller chose
documentation pursuant to Article 8.3.1, when not to itemize its claim nor did it provide the kac
requested by OSFC to do so. There is no convincingip documentation requested by OSFC.

evidence of a waiver [**46] by OSFC of the
requirements of Article 8.2 and 8.3 in regard fts th
claim.

even though it overestimated weather

[*P109] In short, Stanley Miller has not
proven that it is entitled to an equitable adjustme
to the contract in order to compensate it for
additional cold weather protection.

9 As noted above, the scope of remand in
Stanley Miller 1l does not contemplate the
application ofR.C. 4113.62as a means for VII. TEMPORARY ROADS

Stanley Miller to avoid Article 8 waiver. [*P110] The relevant language in division 2B

of the contract states:

V1. COLD WEATHER PROTECTION [*P111] "Bid Package #2B [Stanley Miller]
shall provide and maintain the construction enteanc
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off of Broad Ave. This contractor shall maintaireth [*P116] With respect to the repair of the sub-
construction entrance and construction road thagrade at 13th Street, Stanley Miller's project
was installed by the #2A contractor. This contracto superintendent, Greg Davis, testified that the
is shall (sic) remove these two (2) temporary sitetemporary road was damaged either by excessive
entrances when required by CM. Temporary roadsvater runoff or by the activities of another
for access around the site are the responsibifity ocontractor. Davis stated that he informed Way that
each Prime Contractor requiring such. Bid Packageepair of the sub-grade was not Stanley Miller's
#2B shall remove all site access roads (whetheobligation. Steve Miller testified that when he
installed by 2A or not) prior to completing raised the issue with Way in May 2004, Way
landscaping and final site [**48] improvements.”" threatened to assess liquidated damages against
Stanley Miller unless and until the damage was
repaired. Miller subsequently brought in equipment

clear, the court finds that Stanley Miller was to make the necessary repairs, "under protest.”
required to construct and maintain the temporary

road at Broad Avenue and that it was required to [*P117] Even if the court were to determine
maintain a temporary road ending at 13th Street.  either that Stanley Miller complied with the 10-day

notice requirement of Article 8.1 or that Way's
. , .
[*P113] The dispute regarding the temporary oongyct resulted in a waiver by OSFC of strict

roads. is two-fg!d. Fir.st, Stanley Miller cla_ims tha compliance therewith, the evidence does not
the site conditions in the area where it was t0gemonstrate compliance either with Article 8.2 or
construct the Broad Avenue temporary roadgs of the contractual claims process. As noted
differed significantly from those represented ie th above, a waiver of [**50] Article 8.2 and 8.3 has
specifications. Second, Stanley Miller claims that .t peen shown. Moreover, as this court held in

the extensive repairs made to the temporary roa%tanley Miller I, the evidence does not support
ending at 13th Street Tlar exceeded ‘\{vhat could bgecovery upon the total cost theory. Thus, Stanley
reasonably considered "maintenance. Miller has not proven an entitlement to an equéabl

[*P114] Nichols testified that when he arrived adjustmer.n to th? contract for the extra costs
at the site to begin construction of Broad Avenee h allegedly incurred in regard to the temporary roads
found that the grade was too high; the previoues sit
contractor had not removed sufficient material for
the area to receive limestone and asphalt. Accordin VIIl. SEWER WORK
to Nichols, Kramer was concerned about the tight
time-frame and that Kramer simply told him to
perform the necessary additional work and that h
(Kramer) would work out the payment details later.

[*P112] Although the contract is not crystal

[*P118] The evidence establishes that the
gontractor responsible for the building foundation
was required to leave voids in the concrete so that
Stanley Miller could later run down spouts for the

[*P115] The evidence does not show thatsanitary sewer. Stanley Miller contends that Way
Stanley Miller made an attempt to comply with the intentionally permitted the contractor to omit the
contractual [**49] claims process in regard to openings; Way testified that he simply "missed it."
Broad Avenue. Accordingly, even if Ruhlin had In either event, the foundation contractor leftraxt
actual notice of the facts that form the basishif t materials (90 degree elbows) so that Stanley Miller
portion of Stanley Miller's claim, no could run the down-spouts outside the foundation.
contemporaneous statement of damages waglthough Stanley Miller was able to complete the
submitted either orally or in writing. work, Kramer testified that the process required
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additional labor as well as the purchase ofsums that, by agreement of the parties, became due
additional down-spouts. and owing to Stanley Miller in or about 2004.

_ . OSFC did not remit the funds until after this lawsu
~ [*P119] According to Kramer, Way did not a5 filed in 2006. OSFC has not asserted a legal
dispute Stanley Miller's entitlement to an equiabl yefense to the interest claim nor has it challenged
adjustment and he agreed to take care of payment & amount of such claim. Accordingly, Stanley
a later date. Hoffman testified that Way later \jier shall be awarded damages representing the

reneged on his [**51] promise and told him not 0 jarest earned in the total amount of $36,074.04.
bother to make such a claim because it would be

denied. Way admitted that he agreed to arrange for
payment but he insists that Stanley Miller never go

back to him with a figure. X. OTHER CLAIMS

[*P120] In Stanley Miller I, this court found [*P124] With respect to Stanley Miller's claim

that any effort by Stanley Miller to employ the for unjust enrichment,[HN2] absent proof of bad
faith or fraud, an equitable action for unjust

contractual claims process would have been futile. "™ : _ .
Given the scope of remand under Stanley Miller 11, €nrichment will not lie when the subject of the
the court must determine whether OSFC waived®l@im is governed by an express contraBee
strict compliance with Article 8. Based upon the Kucan v. Gen. Am. Life Ins. Co., 10th Dist. No.
credible testimony of Stanley Miller's witnessésm t  01AP-1099, 2002 Ohio 4290, f35ting Rumpke v.

court finds that Way's words and conduct amounted M€ Sheet & Roofing, Inc., 2nd Dist. No. 17654,
to a waiver of the notice requirements of Article 1999 Ohio App. LEXIS 5392 (Nov. 12, 1999)
8.1. Although the evidence in this case demonstrates

that there was an animosity between Stanley Miller

[*P121] However, with regard to the Article and Ruhlin, the evidence is inconsistent with a
8.2 and 8.3, there is no convincing evidence offinding of either bad faith or fraud on the part of
waiver. OSFC was entitled to a more detailed claimRuhlin and OSFC.
under Article 8.2 and more information in support
of the claim when requested by OSFC pursuant to  ['P125] Additionally, [**53] [HN3] Stanley
Article 8.3.1. Indeed, while the $17,473.04 figure Miller may not pursue a claim for relief soundimg i
set forth in the one-page, $1.1 million claim for N€dligence where the loss is purely economic in

"sewer work" represents the costs of 30 additionalnature'see Chemtrql Adhesives, Inc. v. Am. Mfrs.
down-spouts, upon cross-examination, Steve MillerMUt: Ins. Co., 42 Ohio St.3d 40, 45, 537 N.E.2d 624

conceded that he was mistaken and that there werg-989) Inglis v. Am. Motors Corp., 3 Ohio St.2d
only seven extra down-spouts installed. 132, 209 N.E.2d 583 (196%paragraph one of the
syllabus. Accordingly, these claims are without

[*P122] Based upon the foregoing, Stanley merit.
[**52] Miller shall not recover for the portion dhe
claim related to sewer work.

CONCLUSION
IX_ INTEREST [*P126] Even though the court has previously
found, in Stanley Miller |, that OSFC breached the

[*P123] As stated above, Stanley Miller has contract and that the breach proximately caused
asserted a claim for interest earned but not paid o Stanley Miller damages in the form of unanticipated
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extra costs, Stanley Miller waived its right to an judgment of this court and remanded the case for
equitable adjustment to the contract in most casefurther proceedings.

due to its failure to comply with the contractual
claims process. The only exception to the waiver in

this case is Stanley Miller's claim for additional €vidence [**54] in record, the briefs of counsel,
costs in the Site Work division in the amount of and in accordance with the opinion of the court of

$8,658.35 and its claim for interest earned of2PP€als, judgment is hereby rendered in favor of
plaintiff in the amount of $44,757.39, which

[*P128] Based upon the court's review of the

$36,074.04.
includes the $25 filing fee. Court costs are agskss
against OSFC. The clerk shall serve upon all partie
notice of this judgment and its date of entry upon
JUDGMENT ENTRY the journal.

[*P127] On March 1, 2010, this court issued a JOSEPH T. CLARK
judgment rendered in favor of plaintiff in the
amount of $404,276.93. On December 28, 2010, the Judge
Tenth District Court of Appeals reversed the
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